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EmotionaL Insanity—THE PHysi0LOGy OF 
a Rocue.—There is lying before us in 
pamphlet form a paper recently read by 
Austin Abbott, LL.D. before the Society of 
Medical Jurisprudence and State Medicine, 
New York, February 9, 1888, entitled, ‘‘The 
Physiology of a Rogue.’’ The title of the 
essay is fantastic, inappropriate and mis- 
leading. It deals with some classes of dis- 
reputable persons, such as ‘‘tramps’’ and 
‘*dead-beats,’’ who may very properly be 
called ‘‘rogues,’’ and with others ‘‘cranks,’’ 
who are ‘‘fools for the want of sense.’’ The 
gravamen of the discourse, however, relates 
to persons who are certainly neither rogues 
nor fools, who, if not absolutely insane, are 
murderers. Dr. Abbott treats very learnedly 
the peculiar physioligical defects, which pro- 
duce the mental condition of the tramp that 
causes his unconquerable aversion to work. 
He suggests, however, no line of treatment, 


. physical, moral or mental, for his ameliora- 


tion. We dismiss this branch of the subject 
with the remark, that, in our opinion, the 
malady of the tramp, so elaborately dis- 
scribed and differentiated by Dr. Abbott, 
amounts to no more and no less than what 
might be called in the vernacular, ‘‘pure 
cussedness.’’ For offenses caused by this 
disorder, no treatment could be more salutory 
than the tread-mill (if we had such an institu- 
tion), the work-house or the rock-pile. The 
dead-beat, as described by Dr. Abbott, is 
simply a swindler, and as his penchant for 
the money or goods of other people is not 
excused by anybody on the ground of 
physical or mental malformation or deficiency, 
he deserves, and should receive the treatment 
prescribed by the criminal code of the State, 
which he honors by his presence. The crank, 
as described by Dr. Abbott, is a fool, pure 
and simple, but it by no means follows that 
he is for that reason either above the law or 
below it. ‘‘There are fools who have wit and 
fools who have learning, and are great fools 
notwithstanding.”’ 
VoL. 26—No. 17. 





Mental incapacity is seldom pleaded as an 
excuse for minor offenses; the vagrant, the 
swindler, the petty thief, are usually eon- 
ceded to possess a sound mind in a sound 
body. Itis only when some very heinous 
crime, generally a capital offense, has been 
committed, that the possible insanity of the 
perpetrator, when the offense was committed, 
is either suggested or insisted upon. It is 
very much to the discredit of the law and its 
administration, that the plea of insanity is so 
frequently successful. Jurors are moved 
aliunde to acquit, and avail themselves of ex- 
ceedingly flimsy pretexts for doing so. A 
fair illustration of this tendency is given by 
Dr. Abbott in the paper before us. A jury 
in a capital case came into court for further 
instructions; they stated that they believed 
the prisoner was sane the moment before he 
fired the fatal shot, and sane also the moment 
afterwards, but doubted whether he was sane 
during the moment that the shot was fared. 
The judge was obliged to tell them that they 
must give the defendant the benefit of every 
doubt, and an acquittal was the vonsequence. 

The medical profession, it is well-cnown, 
regard the principles which control courts of 
law on this subject as illogical and unscientific, 
and the test of sanity or insanity upon whieh 
the courts act is fallacious and untrustworthy. 
On the other hand, we of the legal profession 
say that, although the legal test of sanity, 
the power to distinguish between right and 
wrong may be imperfect, it is the very best 
that ever has been, or that can be, in the 
present state of science, formulated on the 
subject. The dicta of medical authorities, it 
is insisted, are too shifting and unsettled, not 
to say contradictory, to form a basis for the 
administration of criminal law, and their 
adoption as such a basis would go far to ex- 
tinguish the penal sanctions, especially im 
graver cases of all our codes. As the law 
stands, it is well known that cases continually 
occur in which the guilty escapes upon a plea 
of insanity, supported by trivial evidence of 
eccentricity. If the rule were so far relaxed 
as to admit the plea of uncontrollable impulse 
or emotional insanity as an excuse for 
homicide, a conviction would be in most 
cases simply impossible. 

Dr. Abbott mentions several expedients for 
trying the question of insanity, one is, that 
there shall be a State board of expert wit- 
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nesses always at the service of district 
attorneys, or of defendants in cases in which 
insanity is pleaded. The adoption of this 
plan, Dr. Abbott thinks, would serve to 
promote the advance of the medical doctrine 
of criminal responsibility. Whether the 
promotion of that theory would subserve the 
due administration of the law and the ends 
of justice, is altogether another question. It 
would at least supply in every appropriate 
and critical case, a mass of reliable expert 
evidence furnished by scientists of established 
reputation. 

Another plan for trying the question of 
insanity is now under consideration in En- 
gland. A government medical expert it is 
proposed, shall ‘‘go the rounds of the prisons 
before the assizes, and send those cases in 
which there is a suspicion of insanity before 
a special tribunal, for the purpose of trying 
the question of insanity, and that only.”’ If 
the prisoner shall be found insane he is to be 
sent to a lunatic asylum; if sane he will be 
remanded for trial. 

We do not see that this plan affords any 
special advantage. The first jury is consti- 
tuted like the second, of ordinary jury men, 
and as they must needs hear most of the evi- 
dence in the case, the plan simply amounts 
to duplicate trials for the same offense in the 
same court. 

The sum of the whole matter is, that in- 
sanity is a very dark and difficult subject, 
imperfectly understood by scientists them- 
selves, whose theories are, as we have already 
said, shifting and variable, apparently in- 
capable of safe generalization, and too haz- 
ardous for adoption and application, for 
practical purposes in criminal proceedings. 
The doctrine that men should be excused for 
the commission of great crimes because, 
although they knew that the acts were wrong, 
they committed them under the influence of 
an uncontrollable impulse would, if adopted 
in practice, utterly unsettle the foundations 
of criminal law, and expose the community 
to unimagined dangers. 

As the law is now administered, under the 
accepted test, of knowledge of right and 
wrong, it is notorious that many criminals, 
undoubtedly guilty of heinous crimes, con- 
stantly escape the retribution due to their 
offenses, and a relaxation of the existing rule 
on that subject would be progress in the 





wrong direction. However that may be, we 
are satisfied that courts cannot, with any pro- 
priety, abate the stringency of the existing 
rule, which holds persons responsible for 
crime, who can distinguish between right and 
wrong, and substitute for that rule a less 
stringent test, although the Supreme Court of 
Alabama has ventured in one case to do so.! 

Appeals for the relaxation of this most 
salutary and most indispensable test, should 
be made to the legislatures, and should be 
answered, not by a relaxation of the rule, 
but by a provision for a thorough investiga- 
tion of the question of sanity, to be made 
after conviction, for the information of the 
pardoning or commuting power. 


1 Parsons y. State, 8. C. Ala., July 28, 1887; 2 South. 
Rep. 854. . 








NOTES OF RECENT DECISIONS. 


Hicguways — DepicaTIon — ACCEPTANCE — 
ACQUIESCENCE.—The Supreme Court of Rhode 
Island has decided a case! of some interest 
relative to the dedication of highways, evi- 
dence thereof by silence and acquiescence 
and acceptance by the public by user. The 
facts were, that a corporation permitted a 
strip of their land to be used as a pass-way 
to a public park, that it was graded by the 
municipal corporation as a street, and that 
street railroad tracks were laid upon it. The 
court held that silence and acquiescence of 
the owner was evidence of a dedication and 
the use thereof by the public of its accept- 
ance,” that time is not an essential ingredient 
of the dedication, which, if the evidence is 
unequivocal, may take place immediately.® 

In England, it has been held that a street 
which is no thoroughfare may be regarded 
as a dedicated highway,‘ but in this country 
the decisions are not uniform.’ Dedication, 
the court holds, cannot be revoked by sutbse- 
quent notice, and if the highway has once 
been accepted and used as such, and the 


1 Union County v. Peckham, 8. C. R. I., Jan. 7, 1888; . 


25 Reporter, 343. 

2 Fairfield v. Morey, 44 Vt. 239, 243. 

3 Ogle v. Philadelphia Co., 3 Houst. 273; Angell on 
Highways (3d ed.), § 142. 

4 Bateman v. Bluck, 14 Eng. Law and Eq. 69. 

5See Jarvis v. Dean, 3 Bing. 448; Wood v. Veal, 5 
Barn. & Ald. 
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rights of the public and private persons have 
become involved, the matter has passed be- 
yond the control of the original owner.*® 
Upon the whole case the court concludes that 
although the highway in question was not a 
thoroughfare, was not open at both ends 
upon public streets or highways, it was never- 
theless in a legal sense a highway dedicated 
to public uses by the silence and acquiescence 
of the owners of the soil, and accepted by 
such, by the public, by the improvements in 
the way of grading, etc., which had been 
made upon it. 


6 Hughes v. Railroad Co., 2 R. I. 493, 499. 


LIS PENDENS. 





. Definition. 

. General Principles. 

What Notice of, Must Contain. 

When Notice of, to be Filed. 

Where Notice of, to be Filed. 

Who May File Notice of Lis Pendens. 

. Effect of Notice of Lis Pendens. 

. Who are Subsequent Incumbrancers. 

. Effect of Omission to File Notice of Lis Pendens. 


SHAR MP wpe 


1. Definition. — The phrase lis pendens 
means, literally, suit pending,’ and is 
derived from the civil law, where a suit was 
not regarded as pending until it had reached 
that stage designated itis contestatio.? In 
modern law and equity practice it is a notice 
of the actual pendency of a suit or other judi- 
cial proceeding, and is sometimes used as a 
substitute for autre action pendant.® 

The doctrine of /is pendens is regulated, 
and generally considerably modified, by 
statute in many of the States. It is the pur- 
pose of this article to give a few of the lead- 
ing principles governing the doctrine as it 
relates more particularly to mortgage fore- 
closures. 

2. General Principles.—The function of a 
vis pendens has been said to be to carry out 
the well-known legal maxim, pendente lite 
nihil innovetur. In practice it has been 
found to be necessary to the effectual admin- 
istration of justice that the decisions of courts 
of equity should be binding, not only on the 


12 Kent Com. 122. 

21 Mack. C. L. 205, § 203. 

8 Bennett vy. Chase, 21 N. H. (1 Foster), 570; City 
Bank of New Orleans v. Walden, 1 La. Ann. 46. 





litigant parties, but also on those who derive 
title from them pendente lite, whether with or 
without actual notice of the suit,‘ and the 
doctrine of lis pendens, which is simply a rule 
of law to give effect to the rights ultimately 
established by the decree of the court, was 
adopted for that purpose.® Until process 
is served, or publication made, the doctrine 
of lis pendens does not apply;® and until 
the filing of the complaint a notice of dis 
pendens, though duly filed, is inoperative,’ 
and a subsequent order for the filing of it 
nunc pro tunc will not affect the rights of 
intervening creditors.* Lis pendens as to 
third persons commences from service of 
process on the defendant.’ A lis pendens 
filed in an original suit to foreclose a mort- 
gage affords, as to all defendants, construc- 
tive notice of all cross suits. A writ of 
error is a new suit, and a lis pendens therein 
does not begin until the service of the sum- 
mons.!! 

Tne operation of a lis pendens as notice 
lasts, if the suit is not abandoned, until it is 
closed by final decree, provided it is prose- 
cuted with reasonable diligence and in good 
faith; otherwise a purchaser who has no 
actual notice is not affected by it.” 

The doctrine of /is pendens in no case has 
any extraterritorial application, and does 
not apply to suits pending in another State.’ 

The modern doctrine of lis pendens is based 
not upon the theory that a pending suit is 
constructive notice to all the world, like a 
recorded deed, but upon the ground that the 
law will not allow litigant parties to give to 
others, pending the litigation, rights to the 
property in dispute, so as to prejudice the 
opposite property and defeat the execution of 
the decree to be entered in the cause. 
The correct doctrine of lis pendens has been 


4 Lamont v. Cheshire, 65 N. Y. 30, 36. 

5 Bishop of Winchester v. Paine, 11 Ves. 194. 

6Games v. Dunn, 39 U.S. (14 Pet.) 322; bk. 10, L. 
ed., 476; affirming s. c., 1 McL. C. C. 321. 

7 Shannon vy. Bemis, 58 Wis. 343. See Grant v. Ben- 
nett, 96 Ill. 513. 

8 Weeks v. Tomes, 16 Hun (N. Y.), 349. 

® Williamson v. Williams, 11 Lea (Tenn.), 355. 

10 Hall Lumber Co. v. Gustin, 54 Mich. 624. 

11 Wooldridge v. Boyd, 13 Lea (Tenn), 151. 

122 Hammond v. Paxton, 58 Mich. 393. See Durand 
v. Lord, 115 Ill. 610. 

13 Holbrook v. New Jersey Zine Co., 57 N. Y. 616. 
See Jeffers v. Cochrane, 48 N. Y. 671; Shelton v. John- 
son, 4 Sneed (Tenn.), 672. ‘ 

14 Davey’s Appeal, 97 Pa. St. 158. 
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said® to be that ‘‘the law does not allow 
to give to others pending the litigation rights 
to the property in dispute, so as to prejudice 
the opposite party. Another form of state- 
ment is, ‘‘that’’ where a litigation is pending 
between a plaintiff and a defendant as to the 
right of a particular estate, the necessities of 
mankind require that the decision of the court 
shall be binding, not only on the litigating 
parties, but also on those who derive title 
under them by alienations made pending the 
suit. If this were not so there could be no 
certainty that the litigation would ever come 
to an end. The rule largely has its roots in 
public policy, and does not rest, as is some- 
times supposed, on the equitable doctrine of 
notice binding on the conscience. The doc- 
trine is not peculiar to courts of equity. In 
the old real action the judgment bound the 
lands, notwithstanding any alienation by the 
defendant pedente lite, and it cannot be 
claimed that this is on any other ground than 
that which has been already stated. Were it 
not for the doctrine in question the plaintiff 
would be liable in every case to be defeated 
by the defendant’s alienating before the judg- 
ment or decree, and would be driven to com- 
mence his proceedings de novo, subject again 
to be defeated by a similar course of proceed- 
Ahead 

The history and grounds of the general 
doctrine of lis pendens are fully set forth by 
Chancellor Kent in Murray v. Ballou” and 
Murray v. Liglburn.’® In these cases, it 
has been said, will be found the whole law 
on the subject ; subsequent cases have simply 
carried out and applied the law as expounded 
by Chancellor Kent.” 

Independent of statutory regulation, the 
mere commencement of an action in a court 
of law, or filing a bill in equity, affecting the 
title of real estate is notice to all the world,” 


45 Bellamy v. Sabine, 1 De Gex & J. 566. 

16 See Lamont v. Cheshire, 65 N. Y. 30, 36; Murray 
vy. Lylburn, 2 John. Ch. (N. Y.) 441; Hayden v. Buck- 
lin, 9 Paige Ch. (N. Y.) 513; Gaskell v. Durdin, 2 Ball 
& B. 167. 

411 John. Ch. (N. Y.) 566. 

18 2 John. Ch. (N. Y.) 441. 

19See Leitch v. Wells, 48 N. Y. 585; Winston v. 
Westfeldt, 22 Ala. 760; s.c., 58 Am. Dec. 278; Meins 
v. West, 38 Ga. 18; Stone v. Elliott, 11 Ohio St. 252; 
Kieffer v. Ebler, 18 Pa. St. 388; Diamond v. Lawrence 
Co., 87 Pa. St. 353; 8. c., 88 Am. Dec. 249; Durant v. 
Towa Co., Woolw. C. C. 69; City of Lexington v. 
Butler, 81 U. 8S. (14 Wall.) 282; bk. 20, L. ed., 809. 

2 One is not charged with notice of a suit concerning 





create a lis pendens,* and any one 
purchasing pending the litigation takes 
charged with notice” of the suit, and 
subject to the determination thereof,” and 
such suit is usualiy deemed commenced 
with the service of the summons after the bill 
is filed ;* but a lis pendens does not oper- 
ate so as to affect the conscience or legal 
rights of a purchaser until the court has ac- 
quired jurisdiction of the thing. And a 
pending suit is not notice of anything beyond 
the matters that can be tried therein.” 

The doctrine of lis pendens, though seem- 
ingly necessary to give effect to chancery 
decrees and obviate the inconvenience of a 
constant change of parties, at times works 
great injustice to innocent persons, to remedy 


a collateral matter not necessarily appearing to affect 
his rights, particularly where the complaint has not 
been filed. Zoeller v. Riley, 100 N. Y. 102. 





21 See Hayden v. Bucklin, 9 Paige Ch. (N. Y.) 512; 


Murray v. Ballou, 1 John. Ch. (N. Y.) 576; Jackson vy. 


~ Dickenson, 15 John. (N. Y.) 309, 315; s. c., 8 Am. Dee. 


236; Stern v. O’Connell, 35 N. Y. 104, 106; Center v. 
Planters’ and-Merchants’ Bank, 22 Ala. 743; Green v. 
White, 7 Blackf. (Ind.) 242; Burns v. Mendaville, 26 
Miss. 399; Harrington v. Harrington, 27 Mo. 560; 
Shelton v. Johnson, 4 Sneed (Tenn.), 672; 8. C., 70 
Am Dee, 265. 

2 Although a purchaser pendente lite is chargeable 
with notice of the rights of the party claiming ad- 
versely to his vendor, after judgment, in favor of the 
vendor, the purchaser is not bound by a judgment 
rendered in a subsequent suit, based on the same éause 
of action, but to which he is not made a party. 
Randall v. Snyder, 64 Tex. 350. 

23 Zeiter v. Bowman, 6 Barb. (N. Y.) 183; Griswold 
v. Miller, 15 Barb. (N. Y.) 520; Harrington v. Slade, 
22 (Barb. (N. Y.) 161, 166; Cleveland v. Boerum, 23 
Barb. (N. Y.) 201; S.c., 27 Barb. (N. Y.) 252; 3 Abb. 
(N. Y.) Pr. 294; Murray v. Murray, 1 Johns. Ch. (N. 
Y.) 466; Murray v. Liyburn, 2 Johns. Ch. (N. Y.) 
441; Hayden v. Bucklin, 9 Paige Cn. (N. Y.) 512; 
Jackson v. Loser, 4 Sandf. Ch. (N. Y.) 381; Fash v. 
Ravesies, 32 Ala. 451; Gilman v. Hamilton, 16 LII. 225; 
Kern v. Hazelrigg, 11 Ind. 443; s. c.,71 Am. Dec. 360; 
Talbottv’s Exrs. v. Bell’s Heirs, 5 B. Mon. (Ky.) 320; 
s. c., 43 Am. Dee. 126; Debell v. Foxworthy’s Heirs, 
9 B. Mon. (Ky.) 228; Watson v. Wilson, 2 Dana (Ky.), 
406; s. c., 26 Am. Dec. 459; Masson v. Saloy, 12 La. 
Ann. 776; Shotwell v. Lawson, 30 Miss. 27; 8S. C., 64 
Am, Dee. 145; Heury v. Turbett, 27 Pa. St. 418. 

24 Weber v. Fowler, 11 How. (N. Y.) Pr. 458; Hovey 
v. Hill, 3 N. Y. Super. Ct. Rep. (3 Lans.) 167, 170; 
Murray v. Ballou, 1 John. Ch. (N. Y.) 566,576; Griffith 
v. Griffith, 1 Hoff. Ch. (N. Y.) 153; Parkes v. Jackson, 
1l Wend. (N. Y.) 442; s.c.,25 Am. Dec., 626; Har- 
ringion v. Slade, 22 Barb. (N. Y.) 161; Adam’s Eq. 
824, note. 

% Carrington v. Brents, 1 MeL. C. C. 167. See Mur- 
ray v. Ballou, 1 Johns. Ch. (N. Y.) 566; Bishop of 
Winchester v. Payne, 11 Ves. 194; Worsley v. Scar- 
borough, 3 Atk. 392; Sorrel v. Carpenter, 2 P. Wms. 
482: 4 Foubl., bk. 2, ch. 6, § 3, note n. 

2% Weiler v. Dreufus, 26 Fed. Rep. 824. 





XUM 

















| 











Vou. 26. 





THE CENTRAL LAW JOURNAL. 413 








which evil some of the States have passed 
statutes which provide that, in order to render 
the filing of a bill in chancery, constructive 
notice to a purchaser of real estate pending 
the suit, the complainant must, at the same 
time, file with the clerk of the court?’ in 
the county in which the land is situated, a 
notice of the pendency of the suit.” 

Service of the summons in the action is 
necessary, though it need not always be per- 
sonal ;” and service on one of two defend- 
ants is sufficient to create a lis pendens.™ 
But the notice provided for by a statute is of 
no effect unless and until filed.** Yet where 
a party appear and is heard notice will be 
presumed.” 

Where notice of lis pendens is required by 
statute to be filed, and proof of such filing to 
be furnished at the time of taking judgment, 
if no proof of notice of the pendency of the 


-the suit is furnished the judgment will be 


irregular, but not void ;* but the irregularity 
is such as will vitiate the judgment or reverse 
it on appeal.** And where a proper notice of 
lis pendens was in fact filed, any defect in the 
affidavit of filing may be amended or disre- 
garded.® 

3. What Notice of, Must Contain.—Where 
the statute requires a notice of lis pendens to 
be filed, such notice is usually required to 
contain: 1, the names of the parties to the 
action; 2, a statement of the object of the 


2 The notice is always required to be filed with the 
officer who is required by law to keep the records of 
transfers, whether that officer be the ‘“‘clerk of the 
court,” as in New York, the “register of deeds,” as in 
Wisconsin, or the ‘‘county recorder,” as in Ohio. 

3% See 2 N. Y. Rev. Stat. 174, § 48; Code, § 182; Code 
Civ. Proc., §§ 1670, 1673. 

2 Hayden v. Bucklin, 9 Paige Ch. (N. Y.) 512. In 
this case the court suy that “personal service of the 
subpena is not necessary to create a lis pendens which 
is constructive notice to third persons of the com- 
mencement of a suit in chancery; and where the sub- 
peena cannot be served personally, a service upon the 
defendant’s wife, or other members of his family of 
suitable age and discretion at the defendant’s place of 
residence, will be sufficient.” 

% Myrick v. Selden, 36 Barb. (N. Y.) 15, 22. 

31 Leitch v. Wells, 48 N. Y. 585. 

32 Odell v. DeWitt, 53 N. Y. 648. 

88 Potter v. Rowland, 8 N. Y. 448; White ¢. Coulter, 
1 Hun (N. Y.), 357; s. c.,3 N. Y. Sup. Ct. Rep.’(3 T. & 
C.) 608; Curtis v. Hitchcock, 10 Paige Ch. (N. Y.) 399. 

% Manning v. McClurg, 14 Wis. 350; Spaggon v. 
McGreer, 14 Wis. 439, reversing Boyd v. Weil, 11 
Wis. 58, in so far as the doctrine of that case may seem 
to conflict with the rule laid down in these cases. 

% White v. Coulter, 1 Hun (N. Y.), 357; 8. c., 3 N. Y. 
Super. Ct. Rep. (3 T. & C.) 608. 








action; 3, a description of the property in 
the county where the notice is filed, affeeted 
by the action; 4, the date of the mortgage ; 
5, the parties to the mortgage; 6, the time 
of recording the mortgage, and, 7, the place 
where the mortgage is recorded.* But it is 
not absolutely necessary to the validity of the 
notice that all these particulars, where re- 
quired, should be described with minuteness 
and entire accuracy. For instance, the name 
of the parties is among the things always re- 
quired; yet if the name of the defendant 
should be mispelled, or a middle letter in- 
serted where there should be none”, the 
notice will not be affected thereby, because 
of the well settled and well known rule of law 
that middle letters, although descriptive, are 
not essential parts of the name,** and the 
addition or omission of the middle Christian 
names will be of no consequence.” Another 
requisite is that the notice shall state where 
the mortgage is recorded; but if the notice 
describes the mortgaged premises, giving the 
ward and county in which they are situated, 
and states that the mortgage was recorded, 
without stating in what county, it would 
seem to be a substantial compliance with the 
statute, and sufficient,” because the statutes 
of the various States regulating the recording 
of transfers and incumbrances designate 
where all such instruments shall be recorded, 
which is always in the county where the 
premises are situated, and since every person 
is bound to take notice of a public. statute, 
the notice being filed in the office where the 
mortgage is recorded, no one reading the 


3% N. Y. Code Civ. Proc., §§ 1631, 1670. 

37In the case of Weber vy. Fowler, 11 How. (N. Y.) 
Pr. 458, in the notice of lis pendens the name of the 
defendant was indexed “Jobn F. Fowler,” instead of 
“John Fowler,” the true name of the defendant; and 
the court held that the notice was sufficient to put the 
purchaser pendente lite on inquiry, and to charge him 
with all the knowledge to which the inquiry, if made, 
would have led, and therefore a substantial compli- 
ance with the requirements of the statute. See Reed 
v. Gammon, 50 N. Y. 345; Brumfield v. Boutall, 24 
Hun (N. Y.) 451; Williamson v. Brown, 15 N. ¥. 362; 
Benson vy. Heathborn, 1 Young & Coll. 328; Taylor v. 
Baker, 5 Price, 306; Jones v. Smith, 1 Hare, 43, 56. 

383 Weber v. Fowler, 11 How. (N. Y.) Pr. 458; Peo- 
ple ex rel. v. Collins, 7 Johns. (N. Y.) 549; Franklin v. 
Tallmadge, 5 Johns. (N. Y.) 84; Roosevelt y. Gard- 
inier, 2 Cow. (N. Y.) 463; Milk v. Christie, 1 Hill (N. 
Y.), 102. 

% Roosevelt v. Gardinier, 2 Cow. (N. Y.) 463; Milk 
v. Christie, 1 Hill (N. Y.), 102; Franklin v. Tallmadge, 
5 Johns. (N. Y.) 84. 

# Potter v. Rowland, 8 N. Y. 448. 
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notice and having knowledge of the statute 
can be misled by it.” - 

But the premises must be fully and prop- 
erly described, and there is no constructive 
notice where the property is not specified in 
the proceedings.” A notice which simply 
describes the property as ‘‘all the real prop- 
erty of the defendant Brown, or in which she 
has any interest, situated in Chenago county, 
New York,’’ has been held to be void for in- 
definiteness.“ If the notice of lis pendens, 
filed in a mortgage foreclosure suit, describes 
the premises incorrectly, the mortgagor is 
said to be entitled to have a judgment rend- 
ered against him by default set aside.“ 

The notice of lis pendens should include the 
property to be actually affected by the judg- 
ment.“®* And it seems that a party is not 
required in a notice of /is pendens to antici- 
pate all the defects which may appear in the 
proof of another claimant of the land on the 
trial of any action which the latter may 
bring.” 

4. When Notice of, to be Filed.—Where the 
notice is required to be filed at the time or 
subsequently to the filing of the complaint 
and issuing summons thereon, as in New 
York, a notice filed before the issuance or 
service of the summons has been said to be a 
nullity ; the better opinion, however, seems 
to be that the notice so filed is not a nullity, 
but simply inoperative until the summons is 
actually served, at which time it becomes 
operative. * 


4. In the case of Potter v. Rowland, 8 N. Y. 448, 450, 
the court say that the object of the statute was to re- 
quire such a description of the mortgage as to apprise 
individuals having liens by judgment on the premises 
mortgaged where they could find the record of that 
mortgage, and that this being effectually done, the 
notice was sufficient, although not following the pre- 
scribed form, which is said to be merely directory. 

# Russell v. Kirkbird, 62 Tex. 455; Gardner v. Peck- 
bam, 12 R. I. 102. 

8 Jaffray v. Brown, 17 Hun (N. Y.), 575. 

* Spraggon vy. McGreer, 14 Wis. 439; Manning v. 
McClurg, 14 Wis. 350. 

* Fitzgerald v. Blake, 42 Barb. (N. Y.) 513; s. c., 
28 How. (N. Y.) Pr. 110; Griffith v. Griffith, 1 Hoff. 
Ch. (N. Y.) 153; s. c. affirmed, 9 Paige Ch. (N. Y.) 
315. 

# Brown vy. Goodwine, 75 N. Y. 409. 

4’ Burroughs v. Reiger, 12 How. (N. Y.) Pr. 171; 
Benson v. Sayer, 7 Abb. (N. Y.) Pr. 472. 

4 Waring v. Waring,7 Abb. (N. Y.) Pr. 472; Tate 
v. Jordan, 3 Abb. (N. Y.) Pr. 392; Farmers’ Loan & 
Trust Co. v. Dickson, 9 Abb. (N. Y.) Pr.61. The 

ourt say, in Tate v. Jordan, sv ra that “to hold the 





The court say, in Tate v. Jordan, supra, 
that ‘‘to hold the notice invalid forever, be- 
cause there may have been some interval of 


‘time, however short, when it was not true in 


point of fact, and was therefore null, is to 
make a rule of law superior to and independ- 
ent of the reason on which it is founded. 
The maxim cessat quoque lex applies.’’ 

And where the notice is filed without a 
complaint, even though the action has previ- 
ously been commenced by the service of a 
summons, it is of no validity,” but becomes 
operative when the complaint is filed.” 

A notice of lis pendens may be filed nunc 
pro tunc, but inasmuch as the notice is effec- 
tive only from the date when it is actually 
filed, such nunc pro tune filing will not affect 
the rights of third parties acquired prior to 
the actual date of filing.” 

And notice in a foreclosure suit is good 
where the summons in the action has been 
served on any one of the defendants, although 
the owner of the equity of redemption has 
not yet been served.” 

5. When Notice Thereof to be Filed.—The 
notice of lis pendens must in all cases be filed 
with the clerk or other proper officer of the 
county in which the land which is the subject 
of the action is situated. 

6. Who May File Notice of Lis Pendens.— 
The right to file a lis pendens, being statutory, 
is an absolute right, and not in any way de- 
pending on the discretion,™ and cannot in 
any way be impaired by the court. 


notice invalid forever, because there may have been 
some interval of time, however short, when it was not 
true in point of fact, and was therefore null, is to 
make a rule of law superior to and independent of the 
reason on which it is founded. The maxim cessat 
quoque lex, applies.” ‘ 

42 Weeks v. Tomes, 76 N. Y. 601, affirming 16 Hun 
(N. Y.), 349; Burroughs v. Reiger, 12 How. (N. Y.) 
Pr. 171; Stern v. O’Connell, 35 N. Y. 104; Leitch v. 
Wells, 48 N. Y. 585. 

5% Benson v. Sayer, 7 Abb. (N. Y.) Pr. 472; Bur- 
roughs v. Reiger, 12 How. (N. Y.) Pr. 171. See Tate 
v. Jordan, 3 Abb. (N. Y.) Pr. 389z; Farmers’ Loan & 
Trust Co. v. Dickson, 9 Abh. (N. Y.) Pr. 61; 8. C., 17 
How. (N. Y.) Pr. 477; Butler v. Tomlinson, 38 Barb. 
(N. Y.) 641. 

5} Weeks v. Tomes, 16 Hun (N. Y.), 34, affirmed in 
76 N. Y. 601. 

52 Fuller v. Scribner, 76 N. Y. 190, affirming 16 Hun 
(N. Y.), 130. 

53 Niebuhr v. Schreyer, 10 Civ. Proc. Rep. (N. Y.) 
72; Miller v. Bliss, 55 N. Y. 139. 

54 Platt v. Mathews, 15 Rep. 581. The right to file 
and to have cancelled a notice of lis pendens being 
statutory, the court cannot direct it cancelled where 
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A notice of lis pendens, under the statute, 
in a foreclosure suit, is required to be filed 
by the plaintiff, and may be filed by a de- 
fendant where he sets up in his answera 
counterclaim, alleging a joint interest of the 
parties in certain real property, and demands 
a judgment affecting the title thereto.” In 
such a case the defendant filing the notice is 
regarded as a plaintiff, and the plaintiff as a 
defendant. And where the defendant sets 
out and claims the protection of certain 
rights in the land involved in the suit, it be- 
comes necessary for him to file a lis pendens 
in order to protect or preserve those rights he 
may be adjudged to have; because a pur- 
chaser is not chargeable with constructive 
notice of infirmaties in his vendor's title, by 
reason of the equitable owner’s assertion of 
his rights in his answer in a foreclosure suit, 
if by the judgment therein it appeared that a 
sale of the premises had been regularly au- 
thorized, and title in that manner acquired 
by the grantor. The purchaser is not bound 
to look so far into the pleadings to inform 
himself of the contents of such answer, but 
is only required to consult the judgment 
itself.** 

7. Effect of Notice of Lis Pendens.—The 
proper filing of a sufficient notice of lis pend- 
ens is constructive notice of the pendency of 


- the action to all subsequent purchasers or in- 


cumbrancers of the land affected thereby, is 
a substitute for actual notice,” and it is as 
effective against any disposition or incum- 
brance by the defendant® of the property 
described in it as an injunction would be; 
and any subsequent sale or incumbrance of 
the property, pending the suit, will be invalid, 
so far as the party filing the notice is con- 
cerned,” because any one purchasing after 


none of the events specified in the statute have taken 
place. Willis v. Bellamy, 53 N. Y. Super. Ct. Rep. 
(21 J. & S.) 94. 

55 Niebuhr v. Schreyer, 10 Civ. Proc. Rep. (N. Y.) 
72. 
86 Miller v. McGuckin, 15 Abb. (N. Y.) Pr. 204. 

57 Hall v. Nelson, 14 How. (N. Y.) Pr. 32; s. C., 23 
Barb. (N. Y.) 88; Chapman v. West, 17 N. Y. 125; s. 
c., 10 How. (N. Y.) Pr. 367. 

5% Pending a bill of foreclosure filed by the mort- 
gigee, the mortgagor cannot, by a contract witha 
mechanic, not sanctioned by the mortgagee, create a 
lien which shall be detrimental to the interests of the 
mortgagee. Hards vy. Connecticut Mut. L. Ins. Co., 8 
Biss. C. C. 234. 

59 Stevenson v. Fayerweather, 21 How. (N. Y.) Pr. 
449. 

6 Geider v. Payne, 9 Dana (Ky.), 190. 





the notice becomes operative takes the prop- 
erty subject to the claims of the plaintiff.” 
The effect of filing a notice of lis pendens is 
not defeated by the fact of its having been 
lost from the files, or not properly entered, 
through no fault of the party.” 

The notice of lis pendens affects all parties 
to the action, and all purchasers from them, 
and all parties claiming under them, subse- 
quently to the proper filing of the notice.” 
All who are in privity with the parties will be 
bound.* 

A lis pendens affects a purchaser with con- 
structive notice of all the facts that are 
apparent on the face of the pleadings at the 
time he takes his deed, and of such other 
facts as those facts necessarily put him upon 
inquiry for, and as such inquiry, pursued: 
with ordinary diligence and prudence, would 
bring to his knowledge.® 

An assignee of a mortgagor is an incum- 
brancer within the meaning of the statute, 
and bound by the notice of lis pendens;" so 
also is an assignee in bankruptcy in a suit 
commenced subsequently to filing the notice, 
and bound thereby.” It was held, in Rodgers 
v. Bonner,® that a judgment lien is not a sub- 
sequent incumbrance within the meaning of 
the New York Code ;® but in the subsequent 
case of Fuller v. Scribner,” it was said that a 


61 Chapman v. West, 17 N. Y. 125; Zeiter v. Bow- 
man, 6 Barb. (N. Y.) 133; Edwards vy. Crenshaw, 2 
McCord (S. C.), 264. 

62 Heim v. Ellis, 49 Mich. 241. 

63 People ex rel v. Connolly, 8 Abb. (N. Y.) Pr. 128; 
Chapman v. West, 17 N. Y. 125, affirming 10 How. (N. 
Y.) Pr. 367; Thompson v. Clark, 1 Hun (N. Y.), 164; 
s. c., 6 N. Y. Super. Ct. Rep. (6 T. & C.) 510; Zeiter 
v. Bowman, 6 Barb. (N. Y.) 133;Cleveland v. Boerum, 
23 Barb. (N. Y.) 201; 3 Abb. (N. Y.) 294, affirmed 27 
Barb. (N. Y.) 252; 24 N. Y. 613; Harrington v. Slade, 
22 Barb. (N. Y.) 162; Griswold v. Miller, 15 Barb. (N. 
Y.) 520; Patterson v. Brown, 32 N. Y. 81. 

6 Craig v. Ward, 1 Abb. Ct. App. Dee. (N. Y.) 454, 
affirming 36 Barb. (N. Y.) 377; s. c., 3 Abb. (N. Y.) 
Pr. (N. S.) 235; 3 Keyes (N. Y.), 387. 

6 Jones v. MeNarrin, 68 Me. 334. 

6 Hovey v. Hill, 3 N. Y. Super. Ct. Rep. (3 Lans.) 
167. See Lamont v. Cheshire, 65 N. Y. 301, affirming 
6 N. Y. Super. Ct. Rep. (6 Lans.) 231. 

6 Griswold v. Fowler, 6 Abb. (N. Y.) Pr. 113; 
Cleveland v. Boerum, 23 Barb. (N. Y.) 201, affirmed in 
24 N. Y. 613. 

#® 45 N. Y. 379. In this case the court say that a 
judgment is not a specific lien upon any specific real 
estate of the judgment debtor, but a general lien upon 
all his real estate, subject to all prior liens, either legal 
or equitable, irrespective of any knowledge of the 
judgment creditor as to the existence of such liens. 

® Code, § 132; Code Civ. Proc., § 1670, 

776 N. Y. 190, affirming 16 Hun (N. Y.), 130. See 
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judgment creditor is a subsequent incum- 
brancer, within the meaning of the code, and 
that where a judgment is docketed subse- 
quently to the filing of a Jis pendens in a fore- 
clesure suit, and service of summons on one 
of the defendants, the judgment creditor will 
be bound by the decree, although not made a 
party. 

All parties whose conveyance is executed 
er recorded subsequently to the operation of 
the notice of lis pendens are considered sub- 
sequent purchasers or incumbrancers. Thus 
it has been held that, where the purchaser of 
mortgaged premises omitted to record his 
deed, although previously executed, until 
after the filing of the notice of lis pendens 
in the foreclosure suit, he will be precluded 
from all rights under such deed, as against 
the purchaser under the judgment in the 
foreclosure suit, to the same extent as 
theugh he were a party to the action.” And 
a mortgage given before, but recorded after, 
a lis pendens will be barred thereby.” In 
Stern v. O’Connell,” A commenced an action 
to fereclose a mortgage on the 23d of July, 
and at 12:30 o’clock on that day filed his 
summons and complaint and notice of lis 
pendens in the clerk’s office. Copies of the 
summons and complaint were delivered to the 
sheriff within an hour thereafter, for service 
upon the defendant, and were actually served 
upon him on the 25th day of the same month. 
B made a loan to the defendant and received 
a mortgage on the same premises on the same 
23d day of July, between the hours of two 
and four o’clock p. M., and the same was put 
on record at five o’clock of that day. The 
court held that B’s lien was cut off and 
barred by the notice of /is pendens in A’s 
suit. 

But the filing of a notice of lis pendens can 
have no greater effect against the holder of 
an unrecorded conveyance or incumbrance 
than making him a party to the suit would 
have, and where no relief could be obtained 
against him in the action had he been made a 
party, no right is acquired against him by the 
filing of such notice.” 


Prescott v. Trueman, 4 Mass. 627, 630; s. c., 3 Am. 
Dec. 246. 

1! Ostrom v. McCann, 21 How. (N. Y.) Pr. 481. 

™ Ayrault v. Murphy, 54 N. Y. 203; ;Kindberg v. 
Freeman, 39 Hun (N. Y.), 466. 

13 35 N. Y. 104. 

™ Lamont v. Chesbire, 65 N. Y. 30, affirming 6 N. Y. 





The notice of suit affects only proper par- 
ties to the suit and those claiming under 
them, and no act of the plaintiff in improperly 
inserting other names and filing the notice so 
framed can affect the rights of prior purchas- 
ers or incumbrancers not properly parties to 
the action.” Thus, where a purchaser by 
contract is in possession of the land he is not 
chargeable with notice of lis pendens, and 
payments made by him to the vendor are 
valid.“ Neither will a person who claims 
title under a sale for taxes be bound by the 
notice.” 

Notice of a lis pendens relates only to 
voluntary alienations and incumbrances of 
the property by the defendant, pending a suit 
in respect to it, and does not affect independ- 
ent parties asserting rights adverse to the 
defendant,’ and is not notice to one who 
rents the premises from a person not a party 
to the suit.” 

The notice of lis pendens, on complaint 
filed in an action and summons issued, is no- 
tice only of what those papers contain. It 
cannot extend beyond, or in any way affect 
property not the subject of the action, and 
which must be specifically and sufficiently 
described. 

9. Effect of Omission to File Notice of Lis 
Pendens.—Where a notice of lis pendens is 
required by statute, the object of the notice is 
to give constructive notice of the pendency 
of the suit to all parties dealing with the de- 
fendant, in regard to the land, the title to, or 
possession of, which is to be affected by the 
suit, and to bind them by the judgment in 
this respect in the same manner as though 


Super. Ct. Rep. (6 Lans.) 234. 
Cal. 165, 175. 

1 People ex rel. v. Connolly, 8 Abb. (N Y.) Pr. 128, 
affirming s. C., sub nom. Chapman v. Draper, 10 How. 
(N. Y.) Pr. 367; Stuyvesant v. Hone, 1 Sandf. Ch. (N. 
Y.) 419; s. c. affirmed sub nom. Stuyvesant v. Hall, 2 
Barb. Ch. (N. Y ) 151. 

76 Dwight v. Phillips, 48 Barb. (N. Y.) 116; Smith v. 
Gage, 41 Barb. (N. Y.) 61; Moyer v. Harman, 13N. Y. 
180: Parks v. Jackson, 11 Wend. (N. Y.) 442. 

77 Becker v. Howard, 4 Hun (N. Y.), 359. 

78 Becker v. Howard, 4 Hun (N. Y.), 359; s.c., 6 N. 
Y. Supr. Ct. Rep. (6 T. & C.) 603, affirmed 66 N. Y. 5; 
reversing People ex rel. v. Bradley, 42 How. (N. Y.) 
Pr. 423; Harrington v. Slade, 22 Barb. (N. Y.) 161; 
Sears v. Hyer, 1 Paige Ch. (N. Y.) 483; Stuyvesant v. 
Hall, 2 Barb. Ch. (N. Y.) 151. 

727 Thompson v. Clark, 4 Hun (N. Y.), 164; s.c.,6 
N. Y. Supr. Ct. Rep. (6 T. & C.) 510. 

80 Griffith v. Griffith, Hoff. Ch. (N. Y.) 155, affirming 
9 Paige Ch. 315. See Fitzgerald v. Blake, 42 Barb. (N. 
Y.) 513; s. c., 28 How. (N. Y.) Pr. 110. 


See Porter v. Pico, 55 
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they had been originally parties to the action, 
failure to give such notice will simply render 
the judgment inoperative to bind subsequent 
purchasers or incumbrancers; and since the 
rights of such persons only are affected they 
alone can be heard to take advantage of the 
omission to file a notice of lis pendens.® It 
was held, in Boyd v. Weil,® that failure to file 
notice of lis pendens where required by the 
statute, is not such anirregularity as will viti- 
ate the judgment or reverse it on appeal; 
but it was subsequently held by the same 
court, in the case of Manning v. McClurg, 
overruling Boyd v. Weil,™ in so far as that 
case may be supposed to sanction a contrary 
doctrine,® that when it appears from the 
record in a foreclosure suit that there was no 
notice of lis pendens filed as required by 
statute, it will be an irregularity for which 
the judgment will be reversed on the applica- 
tion of the mortgagor, or any one interested 
in the funds arising from the sale of the 
premises. 

A person who parts with nothing of value 
on receiving a conveyance of real property, 
pending an action affecting the title thereto, 
cannot be injured by not receiving notice of 
the existence of such an action, and he will 
be bound by the result of the action without 
notice either actual or constructive®. 


8! White v. Coulter, 1 Hun (N. Y.), 357; s.c.,3N. 
Y. Supr. Ct. Rep. (3 T. & C.) 608; Potter v. Rowland, 
8 N. Y. 448; Curtis v. Hitchcock, 10 Paige Ch. (N. Y.) 
399. 
8211 Wis. 58. The court say in this case that “the 
purpose and object of filing the dis pendens manifestly 
is to give to all persons not parties to the suit notice of 
the pendency of the same, and make it operate as con- 
structive notice to any one who may become interested 
in the property during the litigation. But we can see 
no good reason for holding that the judgment is void 
as to the mortgagors, because this notice was not filed, 
or proof thereof duly made to the circuit court,” cit- 
ing Houghton v. Marriner, 7 Wis. 244; Curtis v. Hitch- 
cock, 10 Paige Ch. (N. Y.) 399; Potter v. Rowland, 4 
Seld. (N. Y.) 448. 

314 Wis, 350. See Spaggon v. McGreer, 14 Wis. 439; 
Catlin v. Pedrick, 17 Wis. 88. 

8411 Wis. 58. 

8 Catlin v. Pedrick, 17 Wis. 88. 

8 Leavitt v. Tyler, 1 Sandf. Ch. (N. Y.) 207, con- 
firmed in Shaw v. Leavitt, 3 Sandf. Ch. (N. Y.) 163 
170. See Bronwer v. Harbeck, 9 N. Y. 589,595; Ogden 

Jackson, 1 Johns. (N. Y.) 370; Graham vy. Stearns, 
1 Mete. (Mass.) 366; Gibson v. Murkett, 3M. & G. 
158; Flook v. Jones, 4 Bing. 20. 





SALE—FRAUD AGAINST CREDITORS —INNO- 
CENT PURCHASER — ATTACHMENT — PUR- 
CHASER’S TITLE. 


YOUNG V. KELLER. 


Supreme Court of Missouri, February 20, 1888. 


1. Sale—Fraud Against Creditors—Innocent Pur- 
chaser—Retention of Purchase Money.—The vendee of 
property, sold to hinder, delay or defraud the vendor’s 
creditors, cannot claim to be an innocent purchaser, 
though he had no knowledge of the intended fraud 
while he is in a position to pay or retain the money at 
will. 


2. Same—Attachment.—The vendee of a stock of 
goods gave to the vendor’s attorney a check payable to 
the vendor for a sum large enough to cover the pur- 
chase price, it being agreed that when the exact price 
should be ascertained the vendee should replace the 
check given with a new one for such amount. While 
an invoice of the stock was being taken, it was levied 
on under attachment proceedings against the vendor. 
The vendee stopped payment on the check given, but 
afterwards gave a new one for the ascertained pur- 
chase price which was indorsed by the vendor to his 
attorney: Held, that the vendee was not an innocent 
purchaser. 


3. Sale of Perishable Property—Purchaser’s Title. 
—Where property attached as belunging to a defend- 
ant is sold as perishable uader an order of court be- 
fore judgment, the title of the purchaser at such sale 
is absolute and good against all the world. 


SHERWOOD, J., delivered the opinion of the 
court: 

Action of replevin for a stock of goods brought 
by plaintiff, Young, against defendant, Keller. 
The answer of Keller contained two counts. The 
first denies that Young is the owner of the goods, 
etc. The second count sets forth that Keller is the 
owner of the goods, and was such owner at the 
tise of the institution of the suit; that several 
suits by attachment were instituted in the circuit 
court of Lafayette county by divers parties against 
ove William Knipmeyer, the grounds of attach- 
ment being that Kuipmeyer was about fraudu- 
lently to dispose of his property, etc.; that, by 
virtue of the several writs of attachment issued in 
those causes, the sheriff levied upon and took into 
his possession, as the proper y of Knipmeyer, the 
goods in controversy; that under an order of the 
circuit court the goods so levied on were sold as 
perishable property, and defendant became the 
purchaser of the good, paid therefor, and the 
sheriff delivered the goods to him; and that all 
these things occurred privr to the institution of 
the present action. The answer concludes with a 
prayer for a return of the property, etc. To this 
answer the plaintiff filed a formal replication. 
On these pleadings the cause was tried, resulting 
in a verdict for the plaintiff, from which the de- 
fendaut appealed to the St. Louis Court of Ap- 
peals, where, the judgment being affirmed, he 
appeals here. 

The testimony in the cause tended to show that 
Knipmeyer was actuated by a fraudulent intent in 
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the transaction, and there was testimony to the 
contrary. It seems that Knipmeyer was a mer- 
chant doing business in Higginsville. Becoming 
embarrassed in his business, he went to Mr. Col- 
lins, an attorney, with the view of making an as- 
signment. From this purpose Collins dissuaded 
him on the ground that there was a good deal of 
red tape about an assignment, and probably a 
great sacrifice of the property would occur at the 
sale which would follow, and that it would be 
better for his creditors if he could find a pur- 
chaser, to sell the entire property at a fair price, 
allow some responsible person to collect the pro- 
ceeds and divide the same pro rata among his 
creditors. Thereupon such a sale was made to the 
plaintiff, a rival merchant of the same town, at 60 
per cent. of the cost price of the goods, which, it 
appears, was a fair price considering the stock as 
a whole; and the agreement was, that he should 
pay the purchase price to Collins, who should 
distribute the entire proceeds pro rata as afore- 
said. Accordingly possession of the goods was 
delivered to plaintiff; but inasmuch as the precise 
amount of the purchase price could not be asver- 
tained until an invoice was taken, payment was 
deferred until that time. Meanwhile a check for 
$7,000, drawn in favor of Knipmeyer, but not in- 
dorsed by him, was handed to Collins, the agree- 
ment being that when the precise amount should 
be ascertained, the check given, which was 
thought large enough to cover the purchase price, 
should be exchanged for one which would cover 
the precise sum. At the time this check was 
drawn, plaintiff ordered the bank not to pay any 
check over $2,000. It does not appear that this 
order was ever countermanded. On the morning 
of the third day after the sale and delivery of the 
goods to the plaintiff, and before the invoice was 
completed, writs of attachment were levied on 
and possession taken of the goods, and the plaint- 
iff was garnished. Two or three days after this 
“the thing got rather mixed,” and plaintiff went 
up to Lexington to consult his attorneys, when he 
was informed that he would be compelled by law 
to stop the payment of the check, and he fullowed 
the advice of hisattorneys. After consulting with 
them he gave in exchange for the $7,000 check 
the one for $6,200 for the goods, the latter check 
being indorsed by Knipmeyer to Collins. The 
instructions asked and given and asked but re- 
fused, are as follows: j 


For the plaintiff the court gave the following 
instructions: ‘(1) If the jury believe from the 
evidence that William Knipmeyer made a sale 
and delivery of the goods in question previous to 
the attackments to plaintiff hones ly, for the pur- 
pose of using the proceeds toward the payment 
of his debts, and with no intent to hinder, delay 
or defraud his creditors, you will find for the 
plaintiff. (2) The jury are instructed that the 
law favors and will uphold any fair and honest 
disposition of his property by a debtor for the 
purpose of paying his debts; and if the jury be- 
lieve from the evidence that William Knipmeyer 





sold and delivered the goods in question to plaint- 
iff, in good faith, for the purpose of applying the 
proceeds ratably among his creditors; that it was 
agreed that R. A. Collins should receive the pro- 
ceeds, and immediately pay the same to all the 
creditors pro rata; that the sale was so made, and 
was fora fair price; that Young gave his check for 
$6,2000 in payment thereof, which was received 
by Knipmeyer, and by him indorsed to Collins in 
pursuance of the original agreement; that said 
check was good, and would have been paid on 
presentation; that said Collins now holds said 
check for the aforesaid purpose, then you will 
find for the plaintiff, even though you may be- 
lieve from the evidence that, owing to contro- 
versies touching the good faith of said sale, the 
payment of said check has been stopped. (3) The 
jury are instructed that fraud will not be pre- 
sumed, but must be proved, and the burden of 
proof rests on the party alleging it, defendant 
herein, yet such proof need not be by direct or 
positive evidence, but may be by facts and circum- 
stances. If, however, the jury believe from the 
evidence that all the facts and circumstances in 
evidence, agree as well with honesty “and fair 
dealings as with dishonesty, you should find the 
sale to have been honest and fair.’’ The court, of 
its own motion, gave the following instructions: 


'**(5) The court instructs the jury that the de- 


livery of a check for $7,000, payable to the order 
of William Knipmeyer by the plaintiff to R. A. 
Collins, under an agreement that said Collins 
should hold the check till the invoice of the stock 
in controversy was extended, and the value there- 
of accurately ascertained, and that the check 
should not be collected unless the purchase price 
for the same, when the same was ascertained, 
amounted to or exceeded $7,000, was not, in legal 
effect.a payment for the stock in whole or in part; 
and if the jurors believe that, when the stock in 
controversy was seized under writs of attachment 
against Kuipmeyer, said R. A. Collins still held 
said check upon the conditions above stated, and 
the inventory had not been extended, nor the 
price ascertained; and if the jurors further find 
that the motives of said Knipmeyer in selling his 
stock of goods to plaintiff, was either to hinder, 
delay or defraud his creditors, or any of them, 
then the plaintiff casnot recover in this action, 
and your verdict should be for defendant. (6) 
The jury are instructed that if William Knipmeyer 
sold the property here in controversy to the 
plaintiff with intent to defraud, hinder or delay 
his creditors, and that the purchase price had not 
been actually paid to him by the plaintiff, then it 
is immaterial, so far as the issues in this case are 
converned. whether plaintiff knew the purpose of 
said Knipmeyer at the time negotiations for the 
sale were begun, or at the time the terms of sale 
were agreed upon, or at the time of the delivery 
of the property sold, if you find there was such a 
delivery.’’ For the defendant the court gave the 
following instructions: ‘(7) The jury are in- 
structed that if William Knipmeyer sold the prop- 
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erty herein in controversy to the plaintiff with 
intent to force his creditors to compromise their 
claims against him for less than their face, then 
such sale was made by said William Knipmeyer 
with the intent to defraud, hinder or delay his 
creditors; and this is so even if his creditors 
would have been the gainers by the sale. (8) The 
jury are instructed that if William Knipmeyer 
sold the property herein in controversy to the 
plaintiff for the purpose and with the intent of 
securing the same from attachment by creditors, 
or of puttiug it beyond the reach of ordinary pro- 
cess of law; and if said Knipmeyer was at the 
time of such sale insolvent and in failing cireum- 
stances, then said sale was made by said Knip- 
meyer with intent to defraud, hinder or delay his 
creditors.””> The court refused to give the follow- 
ing instructions asked by the defendant: ‘‘(9) If 
the jury believe from the evidence that the circuit 
court of Lafayette county made the order of sale 
which has been read in evidence, and that the 
sheriff of said county executed the said order in 
the manner shown by his return thereto, which 
has been read in evidence; and that at the sale 
bad under said order the defendant berein pur- 
chased the property herein in controversy, and 
paid the amount bid therefor to said sheriff; and 
that said sheriff thereon delivered the said prop- 
erty to the defendant herein, then the sale so 
made to the defendant vested in the defendan’ the 
title to and ownership of said property, and the 
verdict of the jury should accordingly be in his 
favor. (10) The jury are instructed that if Wil- 
liam Knipmeyer sold the property herein in con- 
troversy to the plaintiff with intent to defraud, 
hinder or delay his creditors, then it is immaterial 
to the issues in this cause whether or not the 
plaintiff participated in such intent, or what the 
intent or purpose of the plaintiff in purchasing 
said property was. (11) The jury are instructed 
that the facts and circumstances in evidence do 
not constitute or establish any payment by the 
plaintiff to William Kuipmeyer for the property 
in controversy. (12) The jury are instructed that 
even if they believe that the property herein in 
controversy was, prior to its attachment in the 
attachment suits mentioned in the pleadings, sold 
and delivered to the plaintiff by Knipmeyer, still, 
if they further find from the evidence that, at the 
time of such sale, the plaintiffs in said attachment 
suits were creditors of said Knipmeyer, upon the 
demands sued for by them; and that said prop- 
erty was, under the order of sale in said attach- 
ment suits which bas been read in evidence, sold 
and delivered to the defendant herein by the 
sheriff of Lufayette county; and that said sale by 
Kuipmeyer to the plaintiff herein was made by 
said Knipmeyer with intent on his part either to 
defraud or to hinder or delay his creditors, then it 
is immaterial whether the plaintiff herein partici- 
pated in such intent or not, or what the purpose 
of the plaintiff herein, in buying said property, 
was, and the jury should find for the defendant 
Philip Keller.” 











It is not intended, nor is it deemed necessary, 
to notice all of these instructions, or to notice 


them in detail. It will suffice the present purpose 
to notice some of them generally, and a few of 
them more particularly, in stating the conelusions 
reached. 


1. In Arnholt v. Hartwig, 73 Mo. 485, the facts 
were these: Arnholt bought property of one 
Fredericks, and took possession of the same, giv- 
ing Fredericks his check fur the purchase price, 
$500, but requesting that it be not presented for 
payment until the return of Arnhult’s partner, and 
notified the banker not to pay it until otherwise 
ordered. A suit by attachment was afterward in- 
stituted against Fredericks, based upon his fraud- 
ulently conveying, etc. After the writ of attach- 
ment was levied on the property purchased, the 
check, by Arnholt’s direction, wat paid; and this 
court held that as the evidence tended to show 
that the purpose of Fredericks was to hinder or 
delay, etc., that though Arnholt had no knowl- 
edge of Fredericks’ purpose, yet that, having paid 
the check after notice of the attachment levy, this 
prevented him from occupying the attitude of a 
bona fide purchaser, and from prevailing as inter- 
pleader in the attachment suit. A like ruling was 
made in a later case in an action of replevin for 
goods bought in circumstances similar to those in 
the present case, where it appeared doubtful 
whether any of the purchase money was paid till 
after the levy of the execution, and in comment- 
ing on this point it was said: ‘‘Why the issue 
was indirectly presented by counsel and court to 
the jury, as to whether the plaintiffs had in fact 
paid the purchase money, or any part thereof, at 
the time of the levy of the execution, is remarka- 
ble in view of the fact that it is conceded that 
over $800 were not then paid; and it was debatable 
whether any of it had then been paid. If the pur- 
chase price was not paid at the time of the sale, 
the plaintiffs could not protect themselves against 
Sandifer’s fraud, if proved, by taking shelter un- 
der the cover of innocent purchasers.’’ Dougherty 
v. Cooper, 77 Mo. 532. Our statute, touching 
fraudulent conveyances, levels its denunciations 
against all transfers of goods ‘“‘with the intent to 
hinder, delay or defraud creditors,” and declares 
all transfers as against creditors ‘‘to be clearly 
and utterly void.’’ The only refuge a vendee has 
from the denunciations of this statute is that, in 
good faith, he has bought and paid the purchase 
money prior to notice of the fraud. In a word, he 
cannot play the role of an innocent purchaser 
while he remains in a situation to pay the money 
at will or to retain it at pleasure. For these 
reasons, instructions which left it to the jury to 
say whether any payment had been made of the 
purchase price were erroneous because unsup- 
ported by the testimony, and erroneous, also, be- 
cause of misleading the jury into the belief that a 
payment made after notice of the levy of an at- 
tachment, would give the purchaser so paying a 
valid title to the goods seized. For this reason, 
also, it was error to refuse the eleventh instruc- 
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tion asked by defendant, that there was no evi- 
dence to show any payment for the property in 
controversy. There are circumstances where pay- 
ment by means of a negotiable instrument or 
check which has passed beyond the control of the 
maker or drawer, would be a valid payment to all 
intents and purposes; but it cannot be pretended 
there was such a payment in the case at bar. 
Plaintiff's money in the bank was as secure from 
being taken on either check as if he had retained 
it in his pocket. There was, therefore, no pay- 
ment for the goods, either in fact or in law, made 
by him prior to the levy of the attachments; and 
after that it was too late, according to the authori- 
ties, even had it then been made. 1 Wade At- 
tachm. § 30. 


2. But an obstacle more difficult, if possible, to 
surmount encounters the plaintiff in the doctrine 
announced in the ninth and twelfth instructions 
asked by the defendant, but refused. Our statute 
makes provisions for the sale of property when it 
has been attached and ‘‘is likely to perish or de- 
preciate in value before the probable termination 
of the suit, or the keeping of which weuld be 
attended with much loss or expense.”’ In such 
ease the court or judge in vacation orders the sale; 
the sale is made by the sheriff as under writs of 
ji. fa., and the proceeds of such sale are paid into 
court, or otherwise disposed of, as the court or 
judge may order. Rev. Stat. 1879, §§ 424, 425, 
470. This was the course pursued in the present 
instance, and the question presented is, whether 
the title of the defendant is absolute and good 
against all the world. Instances where things of 
a perishable nature, etc., are sold, and the pro- 
ceeds of the sale preserved to answer in the stead 
of those sold, are not infrequent in our statutes. 
Thus, in the case of property stolen, and the 
owner makes no claim within six months, after 
the conviction of the felon the court is authorized 
to order it to be sold, and the proceeds paid into 
the county treasury; or, if it bea living animal, 
or of a perishable nature, the court may order its 
sale. Id. §§ 2009, 2010. So, too, where property 
is received by a common carrier, etc., it remains 
uncalled for 60 days, the bailee thereof, after ad- 
vertisement, may sell the same and pay the pro- 
ceeds into the county treasury. Id. §§ 6277, 6278. 
Likewise, boats, rafts, ete., way be sold, and the 
proceeds paid into the county treasury,. Id. §§ 
6992, 6999, 7000, 7002, 7006-7010. A similar course 
is pursued in regard to strays. Id. § 356. Doubt- 
less there are other instances where a sale of prop- 
erty is authorized by law. Such sales of perisha- 
ble property pendente lite are very ancient in their 
origin, and they proceed on the principle of 
necessity. Buker v. Baker, 1 Vent. 313. Courts 
of chancery exercise such a power of sale where 
property is expensive to keep, or is perishable. 
Ror. Jud. Sales, § 526; Dock Co. v. Mallery, 12 N. 
J. Eq. 94. And even in the absence of statutory 
regulation, it has been ruled that where an officer 
levies an attachment upon perishable property, 
that it is his duty, as the custodian of that prop- 





erty, not to permit it to become worthless by 
natural decay, and thus defeat the very object of 
the attachment, but to sell the same and account 
only for the net proceeds. And this ruling was 
made in analogy to such sales in admiralty, and 
‘‘upon the obvious reasonableness of such a rule.’’ 
Cilley v. Jenness, 2 N. H. 87; Drake Attachm. § 
300. Speaking of such sales in admiralty after 
appeal taken, Marshall, C. J., said: ‘A right to 
order a sale is for the benefit of all parties, not be- 
cause the case is depending in that particular 
court, but because the thing may perish while in 
its custody, and while neither party can enjoy its 
use. * * * The property does not follow the 
appeal into the superior court. It still remains in 
custody of the officer of that court in which it was 
libeled. The case of its preservation is not altered 
by the appeal. ‘The duty to preserve it is still the 
same, and it would seem reasonable that the power 
consequent on that duty would be also retained. 
On the principles of reason, therefore, the court 
is satisfied that the tribunal whose officer retains 
possession of the thing retains the power of selling 
it when ina perishable condition, although the 
cause may be carried by appeal to a superior 
eourt. This opinion is not unsupported by 
authority. In his chapter on the practice of the 
instance court (page 405) Browne says: ‘‘If the 
ship or goods are in a state of decay, or of a per- 
ishable nature, the court is used, during the 
pendency of a suit, or sometimes after sentence, 
notwithstanding an appeal, to issue a commission 
of appraisement and sale, the money to be lodged 
with the registrar of the court, in usum jus habentis. 
This practice does not appear to be established by 
statute, but to be incident to the jurisdiction of 
the court, and to grow out of the principles which 
form its law. A prize court, not regulated by 
particular statute, would proceed on the same 
principles. At least there is the same reason for 
it.’ Jennings v. Carson, 4 Cranch, 2. In Foster 
v. Cockburn, Parker, 70, where perishable prop- 
erty had been seized on a claim of the plaintiff, 
Parker, J., said: ‘But I will show, from the 
reason of several authorities which have not been 
mentioned, that a discretionary power is neces- 
surily inherent in the court in all cases of this 
nature, for the benefit of the parties interested in 
the event of them. Eyston v. Studd, Plow. 465, 
466; 2 Co. Inst. 168. Wreck, by St. Westm. I, ch. 
4, is to be kept, by the view of the sheriff, coroner, 
etc., for a year and a day, and if they do other- 
wise, they are to be awarded to prison; yet, if 
there are perishable goods, the sheriff may, ac- 
cording to the sense of the act, fall within the 
year, even contrary to the express letter of it.’’ 
It would seem from the authorities that all sales 
of perishable property, which have eome into the 
custody of the law, depend in some instances for 
their validity upon an express statutory authority, 
and in others on an inherent p -wer of the courts, 
into whose custody the thing seized has come, to 
sell the same, and thus preserve something to be 
liable in the stead of that which is sold. And the 
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whole power, doubtless, has its origin in the gen- 
eral authority of the State as an attribute of its 
sovereignty. The Tilton, 5 Mason, 465; Grant v. 
McLachlin, 4 Johns. 34. In the case just cited, a 
wreck had been sold in Spain by a commissioner 
in accordance with the usages of that country, and 
Thompson, J., said: ‘I see no reason why a good 
title did not pass by the sale. This is not a case 
of prize or title founded by capture. Such cases 
are governed by different rules, and must be tested 
by the law of nations. The sale in this case was 
a proceeding under a municipal regulation, and 
every government prescribes its own rules relative 
to wrecks, and property left derelict. By the 
English law, vessels cast on shore and abandoned, 
and not reclaimed within a year, are to be sold by 
a public oftiver, and the proceeds placed in the 
hands of the government. We have a similar 
statute in this State, and I believe it was never 
doubted that the purchaser would obtain a valid 
title, which would be everywhere respected.” 
And if the power in question is not founded on 
the attribute of the sovereignty of the State it is 
difficult to see, in some instances, on what foun- 
dation the power rests, as, for example, where a 
collector, without warrant, order, or other au- 
thority, sells a stray and pays into the county 
treasury the proceeds of such sale. Rev. St. § 
356. In a case of foreign attachment, which arose 
in Pennsylvania, Lowrie, J., said: ‘But there is 
another view of this foreign attachment proceed- 
ing that is quite as direct and conclusive. By the 
execution of the writ the State takes specific 
chattles into its possession for certain purposes. 
In our practice this purpose cannot be reached in 
less than about nine months, and it is very ap- 
parent that this delay may be ruinous to many 
articles. The interest of all concerned in them is 
that they should be sold, and the State exercises 
her best discretion when she directs this to be 
done. This is the means adopted to protect the 
interest of all who have any title to the property 
or claim upon it, and their rights are transferred 
to the proceeds. Here again, if the sale should 
be of many articles, as it most frequently is, and 
if it should be made subject to all claims except 
the one intended to be satistled by the suit, it is 
very apparent that those claims would be most 
effectually destoyed by a proceeding that is pre- 
tended to protect them. In such case the gov- 
ernment acts for the benefit of all, and its sales 
confers an absolute title. The counsel has re- 
ferred to authorities enough to sustain so plain a 
principle. Foster v.Cockburn, Parker, 70; Eyston 
v. Studd, Plow. 465; More’s Case, 1 Freem. 173; 
Thomas v. Foster, 2 Keb. 381; Gregory’s Case, 3 
Coke, 295; Barker v. Barker, 1 Vent. 513; 2 Co. 
Inst. 168; Grant v. McLachlin, 4 Johns. 34; The 
Tilton, 5 Mason, 465. We may add that the power 
with which the law invests the master to hypothe- 
cate or sell all interest in both ship and cargo, in 
a case of necessity, is another expression of the 
same principle. Ireland v. Thompson, 4 C. B. 
149; Hunter v. Parker, 7 Mees. & W. 322; Dun- 





can v. Benson, 1 Exch. 537; Richardson v. Nourse, 
3 Barn. & Ald. 237. The effect of sucha sale on 
the mariners’ liens is very clear. They were dis- 
charged from the ship, and attached to the pro- 
ceeds, and those they could not possibly reach 
without some application to the court that had 
the custody of them.’’ Taylor v. Carryl, 24 Pa. 
St. 259. The judgment in this case was after- 
wards affirmed in the Supreme Court of the United 
States, where it was ruled that the process of 
foreign attachment, in Pennsylvania, is identical 
with that which issues out of the di-trict court of 
the United States, sitting in admiralty. Taylor 
v. Carryl, 20 How. 583. In Megee v. Beirne, 39 
Pa. St. 50, where cattle belonging to one person 
had been seized under attachment as the property 
of one person, sold on mesne process as perishable 
property, and the real owner brought trespass 
aguinst the sheriff, it was held that he Gould main- 
tain the action; that the proceeding by attach- 
ment was not a proceeding in rem, and did not 
bind the plaintiff; but that the proceeding which 
resulted in the sale of the property pendente lite, 
was a proceeding in rem which conferred a valid 
title on tbe purchaser, though the sheriff could 
not shelter himself behind the valid title thus ac- 
quired. And the distinction is there clearly drawn 
between the effects of a sale of the latter descrip- 
tion, where the property itself is merely changed 
in form, and one where, after judgment rendered, 
a ji. fa. issues to sell the defendant’s interest in 
such property. Asimilar distinction is taken in 
Griffith v. Fowler, 18 Vt. 390, between a sale 
under execution and a sale of goods lost or estrays 
under statutory provisions, the latter method of 
procedure being held a proceeding in rem, and 
transferring the absolute title. The authorities 
on this subject are very fully collected in 2 Sinith, 
Lead. Cas. (8th Ed.) pt. 2, p. 973 et seg. I: is 
there said: ‘It should, however, be remembered 
that where a court of competent jurisdiction as- 
sumes the control or custody of a particular thing, 
the act verges on the nature of proceeding in rem, 
and should be so interpreted if requisite for the 
protection either of the property itself, or of the 
parties to the proceeding. Thus an order tor the 
sale of goods which have been seized under an 
attachment as perishable will pass a good title to 
the purchaser, notwithstanding any defect that 
may exist in that of the garnishee or defendant. 
* * * And it is well settled, in general, that a 
sale dictated by necessity will confer a good title 
on the purchaser, although the vendor has none, 
because the true owner is of all men the most in- 
terested in having the property turned into money 
if it cannot be preserved.”’ In quitearecen text- 
book, when treating of the sale of perishable 
goods, the author says: The application must be 
followed by proof of the allegations showing the 
perishable nature of the property and the neces- 
sity for its immediate conversion into money. 
The order contemplates nothing more than such 
conversion. It is no judgment affecting the claim 
of the plaintiff, nor the issue made by the defend- 
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ant if he had already appeared and pleaded, nor 
any issue that he may afterwards make, should 
his appearance be later than the sale. Neither 
the order nor the sale affects the lien of the plaint- 
iff, except that they transfer it from the thing 
thus sold to the cash substitute. * * * The 
lien rests on the price after such sale so that the 
purchaser gets the object free from the attach- 
ment incumbrance, and all intervenors and junior 
attachors must look to the proceeds.”’ Wap. 
Attachm. & Garnm. 295, 296. See also Jd. 317, 
318, to the like effect. Another author, touching 
the same subject, says: ‘‘The property being in 
custodia legis, to abide the event of the suit, with- 
out change of ownership, the application for the 
order of sale isa duty owing to the defendant, 
and the order is made to protect the property 
from diminution or deterioration. Although the 
purchaser takes a perfect title to the perishable 
article, the title of the defendant immediately 
attaches to the money realized at the sale, still, 
however, subject to the lien. Thus, the title to 
the property remains unchanged, until the judg- 
ment is duly executed.” 1 Wade Attachm. § 27. 
And see Jd. §§ 42, 136, 230. This transmutation 
of perishable property iuto imperishable money, 
in consequence of an order of sule, has been recog- 
nized by this court on two occasion. Ovcters v. 
Aeble, 31 Mo. 380; Snead v. Wegman, 27 Mo. 176. 


As the result of these authorities, and, indeed, 
upon the bare season of the thing, I am abund- 
antly satisfied that the question propounded as to 
the validity of the defendant’s title must be an- 
swered in the affirmative. To hold otherwise, 
would be to deny the intended and legitimate 
effect of such sale, and render them, instead of a 
benefit, a truly conservative measure, something 
of the very opposite nature; a mere futile formula, 
conferring no benefit, and preventing no sacrifice 
exgr. Tuke the case of a car load of bananas 
levied upon by virtue of a writ of attachment. 
The order of sale is imperatively demanded; but 
if no valid title can be obtained, who would buy 
except at such a ruinous sacrifice as to defeat the 
very object of the attachment? Moreover, the 
same theory which would hold such sales invalid, 
to pass an absolute title, would destroy, in like 
manner, the validity of other statutory sales made 
in cases already instanced. The right to change 
the form of the attached property into a different 
form, and to subject it in its changed form to the 
lie: of the attachment, must bear with it as 
necessary coincident the right to give validity to 
the title arising from the sale, which brings about 
such an exchanged of property. In view of what 
has been said it is unnecessary to notice objections 
or authorities to the effect that A’s property can- 
not be sold under ji. fa. for B's debt, ete., since 
there is no such issue in this case. The correct 
way to state the matter here at issueisthis: That 
where A’‘s property, of a perishable nature, is 
unfortunately attached as the property of B, the 
court, acting as a prudent and careful custodian of 
that property, will take such order in the prem- 





ises as will, so far as possible, prevent A’s interests 
from being sacrificed. Holding these views, we 
reverse the judgment. 

All concur. 


Note.—IJnnocent Purchaser.—“3t is not sufficient in 
all cases of dispute between attaching creditor and 
prior purcaaser, that the property was purchased or 
bargained for and is in the possession of the purchaser. 
This might be sufficient to give them controlling rights 
as aguinst the debtor, but to give them priority over 
the creditor they must have actually paid for the prop- 
erty.’ 

In like manner, one cannot claim to be an innocent 
purchaser who, before payment of the purctase price, 
receives notice of a prior unrecorded deed or mort- 
gage of the same property.? 

Where the purchaser has paid part of the purchase 
price before notice of the fraud, he will be protected 
to the extent of such part payment, but not as to pay- 
ments subsequently made.’ 

Without doubt, a purchaser must be considered 
bona fide who has given his negotiable promissory 
note or bond in payment for the property which has 
passed from the vendor into the hands of innucent 
parties for value.4 

**As a general rule, a purchaser of the legal title who 
receives his conveyance merely in consideration of a 
prior indebtedness is not entitled to protectiun, be- 
cause he has lost nothing by his purchase;’5 but this 
rule must be understood as not applying in favor of 
the vendor’s creditors, as, ordinarily, a debtor may 
prefer a creditor by conveying property to him jn sutis- 
faction of his claim. ; 

The holder of negotiable paper who has received it 
for an antecedent debt, either as a nomiual payment or 
as a security fur payment, without giving up any se- 
curity for such debt which he previously had, or pay- 
ing any money or giving any new consideration, has 
been held to be not a holder for a valuable cousidera- 
tion so as to give him any equitable right to detain it 
from its lawful owner; but the weight of au- 


1 Wade on Attach., § 30; Dixon v. Hill, 5 Mich. 404. See 
also Palmer v. Williams, 24 Mich. 328; Huescig v. Brown, 
34 Mich. 503; Smith v. Williams, 44 Mich. 240; Mutson v. 
Melchor, 42 Mich. 477; Brown v. Welch, 18 Ill. 343. 

2 Warner v. Whittaker, 6 Mich. 133; Blanchard v. Tyler, 
12 Mich. 339; Stone v. Welling, 14 Mich. 514. 

3 Warner v. Whittaker,6 Mich. 133; Kohl v. Lynn, 34 
Mich. 360; Dixon v. Hill, 5 Mich. 404; Redden v. Miller, 
95 LL. 336. 

4 See Dixon v. Hill, 5 Mich. 404. 

5 Padgett v. Lawrence, 10 Paige Ch. 180; Coddington v. 
Bay, 20 Johns. 637; Root v. French, 13 Wend. 570; Moore 
v. Ryder, 65 N. Y. 441; Lynch v. Beecher, 38 Conn. 490; 
Boxheimer v. Gunn, 24 Mich. 372; Chudwick v. Broad- 
well, 27 Mich. 6; Lockwood v. Bates, 1 Del. Ch. 435; 8. C., 
12 Am. Dec. 121; Cummings v_ Boyd, 83 Pa. St. 248; 
Metropolitan Bank v. Godfrey, 23 LIL. 579; Western Land ° 
& Cattle Co. v. Plumb, 27 Fed. Rep. 598; Poor v. Wood- 
burn, 25 Vt. 234; McLeod v. Bank, 42 Miss. 94; Johnson vy. 
Peck, 1 Wood. & M. (N. 8.) 334. Coutra: Paynev. Bensley, 
8 Cal. 260; Frey v. Clifford, 44 Cal. 335; Knox v. Hunt, 18 
Mo. 174; State v. Schulein, 45 Mo. 521; Gibsun v. Muvuore, 
7 B. Mon. (Ky.) 92; Lee v. Kimball, 45 Me. 172; Knox v. 
Clifford, 38 Wis. 651; Heath v. Silverthorn, etc. Co., 39 
Wis. 146; Abbott v. Barry, 5 Moore, 98. 

6 Buy v. Coddington, 5 Johns. Ch. 54; 8. c.,9 Am. Dec. 
268; 20 Johns. 637; Stalker v. McDonald,6 Hill, 93. And 
the principle is broad enough to cover other infirmities: 
Lawrence v. Clurk, 36 N. Y. 128; Weaver v. Burden, 49 N. 
Y. 286; Atlantic Bank v. Franklin, 55 N. Y. 236; Barnard 
v. Campbell, 58 N. Y.77; Moore v. Ryder, 65 N. Y. 438; 
Bramhall v. Beckett, 31 Me. 205; Bailey v. Smith, 14 Ohio 
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thority seems to favor a contrary doctrine.’ 

Sale of Perishable Property.—It has been said that 
“the sale of perishable property is incidental to the 
ofticer’s duty to safely keep the same pending the liti- 
gation. tis merely for the purpose of changing the 
subject of seizure from a perishable to an imperishable 
form, and is done in the interest of both parties. In 
the absence of any statute requiring such property to 
be disposed of, or if it were impracticable for the offi- 
cer to obtain an order of court in time to prevent seri- 
ous deterioration, he might and probably should sell 
it and return the cash instead of the property at- 
tached.’’8 

Probably, as indicated by the foregoing and authori- 
ties cited in the principal case, courts and their offi- 
cers under proper circumstances possess the inherent 
power to sell perishable property before judgment, 
but the doctrine has been questioned.® 

An officer neglecting to sell where his duty requires 
it, is liable for any damages that may ensue.!0 Where 
the authority to sell is given by statute, he must follow 
its requirements strictly.!! It has been said that he is 
liable for selling under an order of the court after the 
defendant’s death. 

Since the sale of perishable property is for the bene- 
fit of all parties, a successful defendant cannot recover 
from a sheriff his charges for the sale deducted from 
proceeds thereof.!3 

In some States, only such property may be sold as is 
liable to actually perish or decay before the time ar- 
rives when it might be sold in the regular course of 
proceedings. A stock of goods liable to deterioration 
on account of changes in styles,!4 a stock of wines and 
liquors,5 machinery exposed to theft and fire,!6 and 
hay,!”7 have been declared not subject to sale as perish- 
able. 

In other States, the expense of keeping the property 
and its deterioration in value from such keeping are 
proper elements to be considered in making a sale of 
attached property before judgment.!8 Sales of a horse 
and chaise,!9 of a mule” and of a slave?! have been held 
proper. 

In one case, it was intimated that the purchaser at a 
sale of perishable property would receive only the de- 


St. 396; Ganard v. Pittsburg, etc. R. Co., 29 Pa. St. 154; 
Bowman v. Van Kuren, 29 Wis. 209. 

7 And so of infirmities generally: Bank of Mobile v. 
Hall,6 Ala. 639; Himmelman v. Hotaling, 40 Cal. 111; 
Payne v. Bensley, 8 Cal. 260; Bush v. Peckard, 3 Harr. 
(Del.) 385; Bridgeport Bank v. Welch, 29 Conn. 475; 
Manning v. McClure, 36 Ill. 490; Citizens’ Bank v. Gil- 
man, 18 La, Ann, 222; Maitland v. Citizens’ Bank, 40 Md. 
540; Boatman’s Sav. Inst. v. Holland, 38 Mo. 49; Stevenson 
v. Hegland, 11 Minn. 198; Woodruff v. Hill, 116 Mass. 310; 
Blanchard v. Stevens, 3 Cush. 162; Williams v. Little, 11 
N. H. 66; Cobb v. Doyle, 7 R. I. 550; Bunk v. Chambers, 
ll Rich. 657; Atkinson v. Brooks, 26 Vt. 574; Russell v. 
Splater, 47 Vt. 273. 

8 Wade on Attach., § 230. 

9 Crocker v. Buker, 18 Pick. 407. 

10 Cilley v. Jenness, 2 N. H. 87; Oeters v. Aehle, 31 Mo. 
3380. 

11 Kirby v. Coldwell, 26 Miss. 103. 

12 Dwyer v. Benedict, 12 R. I. 459. 

13 Pollard v. Baker, 101 Mass. 259. 

14 Fisk v. Spring, 25 Hun, 367. 

15 Henisler v. Friedman, 5 Pa. L. J. Rep. 147. 

16 Oneida Nat. Bank v. Paldi, 2 Mich. N. P. 221. 

17 Newman v. Kane, 9 Nev. 234. 

18 Crocker v. Baker, 18 Pick. 407. 

19 Anonymous, 18 N. J. L. (Harr.) 26. 

2 Wilson v. Garrick, 72 Ga. 660. 

21 Millard’s Admr. v. Hall, 24 Ala. 209. 





fendant’s title thereto;?2 nut the correctness of the 
doctrine announced in the principal case, that the pur- 
chaser’s title is good against the world, seems to admit 
of little doubt.2 CHARLES A. ROBBINS. 


22 See opinion of Gibbon, J., in Millard’s Admr. v. Hall, 
24 Ala. 209. 

23 See Wilson v. Garrick, 72 Ga. 660, in addition to cases 
cited in principle case. See also Dunn v. Salter, 1 Duv. 
(Ky.) 342. 
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1. ACCORD AND SATISFACTION—Haqmestead. A note 
for a smaller amount, taken upon surrender of a larger 
note, is a satisfaction thereof, and a judgment on the 
new note rendered after the adoption of the constitution 
of 1868, cannot reach defendant’s homestead.—Cumpton 
v. Patterson, 8. C. 8. Car., Feb. 18, 1888: 5 8S. E. Rep. 270. 

2. APPEAL—Aflidavit — Authority. A third party 
not having a warrant of attorney cannot muke the 
affidavit of good cause for appeal and inability to pay 
costs.—Lester v. Haynes, 8. C. Ga., Feb. 27, 1888; 5 8. E. 
Rep. 250. 

8. APPEAL — Jurisdiction — Statute. Construction 
of New York statutes relative to the right of appeal 
with reference to jurisdiction and the amount in con- 
troversy.—Knapp v. Deyo, N. Y. Ct. App., Feb. 28, 1888; 15 
N. E. Rep. 540. 

4. APPEAL—Record—Certiorari.—An appeal will not 
be dismissed on the demand of the appellee on the 
ground of alleged diminution of the record, if the rec- 
ord contains sufficient matter to sustain the judgment. 
Any diminution can be made good by certiorari.—Hali v. 
Durham, 8. C. Ind., Feb. 16, 1888; 15 N. E. Rep. 529. 
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56. APPEAL — Voluntary Nonsuit. When, on the 
trial of an action to reform a written contract, the court 
stated, in overruling a motion to dismiss for failure to 
state a cause of action, that the complainant stated a 
cause of action for rescission of contract, but not for 
reformation and specific performance, whereupon the 
plaintiff took a honsuit and appealed: Held, that an 
appeal was error.— Davis v. Ely, 8. C. N. Car., Feb. 27, 
1888; 58. E. Rep. 239. 

6. ATTACHMENT—National Bank—Bond.——An attach- 
ment aguinst a national bank issued by a federal 
court before judgment is void, and a bond given to re- 
lease property seized thereunder creates no liability.— 
Butler v. Coleman, U. 8. 8. C., Feb. 20, 1888; 8 8. C. Rep. 718. 

7. ATTACHMENT—Levy—Replevin.—Under Mississippi 
law, the possession of the sheriff of property seized un- 
der execution or attachment cannot be disturbed, but 
the owner can resort to any other remedy, and such 
protection extends to the goods only while they are in 
the possession of the sheriff.— Woolner v. Spalding, 8. C. 
Miss., Jan. 23, 1888; 3 South. Rep. 583. 

8. BILLS AND NOTES—Indorsement—Partnership. 
When a note payable to P and W in liquidation is in- 
dorsed by P in the same manner without authority from 
W, W is not bound by the indor t.— Wood: v. 
Wood, 8. C. App. Va., Feb. 9, 1888; 5 8. E. Rep. 277. 

9. CARRIERS—Delivery. ‘Where goods are shipped, 
and by the manifest and invoice they are to be delivered 
to the consignee only upon production of the bill of 
lading, the carrier is responsible for their value if he 
delivers them to a third person who holds only the 
invoice.— Pennsylvania, etc. Co. v. Stern, 8.C. Penn., Feb. 
20, 1888; 12 Acl. Rep. 756. 

10. CHATTEL MORTGAGE—Subsequent Purchaser. 
One who purchases mortgaged personal property, as- 
suming the payment of the mortgage, cannot assert its 
invulidity.— Dwight v. Sranton, etc. Co., 8. C. Mich., March 
2, 1888; 36 N. W. Rep. 752. 

11. CHATTEL MORTGAGE — Verification — Statute. 
Construction of Ohio statute relative to the verification 
and reverification of chattel mortgages. Such a mort 
gage must be reverified within thirty days previous to 
the expiration of twelve months from the dute of its 
first filing.— Cooper v. Koppes, 8. C. Ohio, Feb. 21, 1888; 15 
N. E. Rep. 662. 

12. CONSTITUTIONAL LAw—Jury. A statute which 
will bear a constitutional interpretation and one that is 
unconstitutional, should receive the former interpreta- 
tion. A legislature cannot enact a law which impairs 
the right of trial by jury.—State of Intoricating Liquors, 
8. J. C. Me., Jan. 20, 1888; 5 N. Eng. Rep. 852; 12 Atl. Rep. 
794. 

13. CONTRACT — Condition Precedent. Circum- 
stances stated under which a defendant was held not 
liable to pay an architect for plans of a building accepted 
by him, because the payment was contingent upon the 
acceptance of those plans by a club which never ac- 
cepted them, and, in fact, was never formed.—Romeyn 
v. Sickles, N. Y. Ct. App., Feb. 28, 1888; 15 N. E. Rep. 698. 

14. Contract — Consideration — Third Person. 
Where three brothers agreed to contribute each a sum 
of money for the use of the plaintiff, and two of them 
paid their shares to the third: Held, that there was 
sufficient consideration for the promise of the third 
brother to pay bis share, to enable plaintiff to recover 
the whole from him.—Hostetter v. Hollinger, 8. C. Penn., 
Jan. 3, 1888; 12 Atl. Rep. 741. 

15. CONTKACTS — Construction. Under a contract 
whereby a party is to receive pay as fast as he does a 
certain amount of work, he is entitled to pay for frac- 
tional parts thereof on the completion of the contract. 
—Burch v. Woodworth, 8. C. Mich., March 2, 1888; 36 N. W. 
Rep. 721. 

16. ConTRACT—Sealed Instrument. Where a con- 
tract is under seal it is the duty of the court to interpret 
it, and the jury are bound to accept and act upon that 
interpretation.—Oti v. Specht, 8. C. Del., Dec. 19, 1887; 12 
Atl. Rep. 721. 






































17. CORPORATION—Charter—Vested Rights. When 
a legislature has enacted a charter for a corporation, 
thut charter may be amended at any time after the 
enactment of the charter before any rights have been 
vested under it.—Cincinnati, etc. Co. v. Clifford, 8. C. Ind., 
Feb. 28, 1888; 15 N. E. Rep. 524. 

18. CORPORATION—Sale—Covenants.— Where a canal 
company agreed to deliver its charter, franchises and 
property in exchange for a specified sum of money and 
certain shares of a railroad company: Held, that the 
covenants of the two companies were mutual, and de- 
fendant and the canal company was not in title to de- 
mand the money or the railroad shares until it had 
delivered the canal property according to the agree- 
ment.— Appeal of Harris, 8. C. Penn., Jan. 3, 1888; 12 Atl. 
Rep. 743. 

19. CORPORATION—Trust — Fraud. Circumstances 
stated under which a trustee was held to huve been 
guilty of no fraud in holding trust funds for four years 
and then transferring them to himself individually, in 
pxyment of a debt due to him by the owners of such 
trust fund.— Appeal of Patterson, 8. C. Penn., Feb. 13, 1888; 
12 Atl. Rep. 679. 

20. CoUNTIES—Treasurers—Fees.——A county treasurer 
must make abstracts and copies from his records when 
lawfully demanded, and make quarterly report of the 
fees reccived therefor to the county board.—State v. 
Allen, 8. C. Neb., Feb. 21, 1888; 36 N. W. Rep. 756. 

21, CRIMINAL LAW—Accomplices—Corroboration. 
On an indictment for being an uccessory ufter the fact 
to murder, two witnesses claimed to have been induced 
by the accused to swear falsely, und did swear falsely 
before the coroner’s jury in order to prevent the arrest 
and trial of the principal: Held, that under Texas law, 
the accused could not be found guilty unless their testi- 
mony wus corroborated.— Blakeley v. State, Tex. Ct. App., 
Jan. 11, 1888; 7 +. W. Rep. 233. 

22. CRIMINAL LAW—Assault and Battery—Accident.—— 
A conviction of assault and battery is not sustained by 
evidence that the accused accidentaJly struck another 
person and indirectly caused her to fall.— Ware v. State, 
Tex. Ct. App., Jun. 7, 1888; 78. W. Rep. 240. 

23. CRIMINAL LAw—Confessions—Inducements. A 
confession induced by expectations of clemency, 
aroused by a prosecuting officer, is inadmissible, and it 
is immaterial that the confession was not made to such 
ofticer.—Corley v. State, S.C. Ark., March 3, 1883; 78. W. 
Rep. 255. 

24. CRIMINAL LAwW—Continuance—Preparation. A 
crime was committed on Friday, counsel were assigned 
to the accused on Monday, and the case set for trial on 
Wednesday: Held, that it was not error to refuse a con- 
tinuance for Jack of time to prepare the case, when all 
the witnesses were present and the only question was 
the degree of the crime.— Walton v. State, 8. C. Ga., Feb. 
18, .1888; 5 S. E. Rep. 203. 

25. CRIMINAL Law — Continuance — Witness. A 
party accused is entitled to a continuance when, on the 
day of trial, he learns that an important witness, his 
only witness on important facts, has not been sub- 
pened because the clerk had, by mistake, changed the 
name in making out the summons.—State v. Thomas, 8. 
C. La., Feb. 13, 1888; 3 South. Rep. 589. 


26. CRIMINAL Law — Evidence — Declarations. 
Declarations of a codefendant in a criminal case are 
not admissible on the trial of the other defendant when 
they are not part of the res geste —Blain v. State, Tex. Ct. 
App., Jan. 25, 1888; 78. W. Kep. 239. 

27. CRIMINAL Law — Former Jeopardy. When a 
party has been put on trial in the county court, and the 
jury has decided that a felony has been committed and 
binds him over to the superior court, he can be tried 
there, but must be convicted of a felony or acquitted.— 
Cunningham v. State, 8. C. Ga., March 3, 1888; 58. E. Rer 
251. 

28. CRIMINAL LAaw—Former Jeopardy—Irregular Ver- 
dict. An irregular or defective verdict, compelling 





























a reversal of the judgment, does not entitle the accused 
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to adischarge nor prevent a second trial.—Gunter v. 
State, 8. C. Ala., Jan. 25, 1888; 3 South. Rep. 600. 

29. CRIMINAL Law—Homicide—Self-defense.—— When 
one brings about an affray, the plea of self-defense is 
not available to him, though his own life be imperiled. 
—Thumm v. State, Tex. Ct. App., Jan. 28, 1888; 7 S. W. 
Rep. 236. 

30. CRIMINAL LAW—Insanity — Evidence. When 
insanity is interposed as a defense in a criminal case, it 
must be established by a preponderance of the evi- 
dence, and a reasonable doubt does _ not 
authorize an acquittal.—Gunter v. State,8. C. Ala., Jan. 
25, 18°8; 3 South. Rep. 600. a he 

31. CRIMINAL LAw—Instruction—Assumption of Guilt. 
When a State witness, who has pleaded guilty, 
testifies in a case, it is erroneous to instruct that he 
was an accomplice with defendant.—Spears v. State, 
Tex. Ct. App., Jan. 25, 1888; 7S. W. Rep. 245. 

32. CRIMINAL LAW — Manslaughter — Error. To 
constitute manslaughter in the first degree, under 
Alabama law, there must be positive intention to kill or 
an act of violence, from which ordinarily death or 
great bodily harm may result. The doctrine of harm- 
less error is never applied in a criminal case.— Williams 
v. State, 8. C. Ala., Jan. 30, 1888; 3 South. Rep. 616. 

83. CRIMINAL LAW—Mayhem—Malice. On an in- 

dictment for wilfully and maliciously maiming another, 
it is error to reject evidence tending to show that the 
injury was not inflicted wilfully or maliciously.— Bowers 
v. State, Tex. Ct. App., Jan. 25, 1888; 7S. W. Rep. 247.} 
{ 34. CrmInAL Law—Offenses—Jurisdiction.—Neither 
an indictment nor an original complaint can be filed in 
one State for an offense committed in another.—Jn re 
Rosdeitscher, U. 8. D. C. (Va.), Jan. 3, 1888; 33 Fed. Rep. 
657. cs | 4 a <2 

85. CRIMINAL LAW — Rape — Prosecutrix. When 
the defendant, to impeach the prosecutrix in a case of 
rape, has elicited in part the complaints made by her 
after the injury, the State can introduce the full partic- 
ulars of the complaints made by her.—Sarrett v. State, 
8. C. Ala., Jan. 26, 1888; 3 South. Rep. 612. 


86. CRIMINAL PRACTICE—Arrest of Judgment—Grand 
Jury. A motion in arrest of a criminal judgment 




















* will not be granted, under Texas laws, because the 


record fails to show that the court appointed a foreman 
for the grand jury or that the grand jury was sworn.— 
McDaniel v. State, Tex. Ct. App., Jan. 25, 1888; 7 8S. W. 
Rep. 249. 

37. CRIMINAL PRACTICE—Complaint—Plea. —— A com- 
plaint for a warrant of arrest need not commence “In 
the name and by the authority of the State of Texas.” 
When the record fails to show a plea of the defendant 
to the charge in an information, judgment of conviction 
will be reversed.—Jefferson v. State, Tex. Ct. App., Jan. 
21, 1888; 7S. W. Rep. 244. 


38. CRIMINAL PRACTICE — Jurors — Selection. In 
New Jersey, the list of jurors to be served upon prison- 
ers consists of names selected by the sheriff at his dis- 
cretion.—Peak v. State, 8.C. N.J., Feb. 27, 1888; 12 Atl. 
701. 

39. CRIMINAL PRACTICE—Irregularity—Arrest of Judg- 
ment. An alleged irregularity in serving upon the 
defendant in a capital case of the copy of the indict- 
ment and list of jurors, as required by Alabama law, 
cannot be raised for the first time in a motion in arrest. 
—Barrett v. State, 8. C. Ala., Jan. 26, 1888; 3 South. Rep. 
612. 

40. CRIMINAL PRACTICE—Verdict—Offense. When 
the indictment covers either a felony or a misde- 
meanor, a verdict not showing of which offense the de- 
fendant is found guilty will not authorize a juadgment.— 
Guest v. State, Tex. Ct. App., Jan. 21, 1888; 78. W. Rep. 
242. : 

41. Customs DuTiIEsS—Hair Goods. Goods com- 
posed eighty per cent. of goat’s hair and twenty per 
cent. of cotton are assessable for duty, under act of 
congress of July 14, 1870, § 21, as amended by act of 1871+ 

















—Arthur v. Butterfield, U. 8. 8. C., March 19, 1888; 8 8. O. 
Rep. 714. 

42. Customs DuTIEsS—Rates — Instructions. The 
refusal of an instruction that, if a non-enumerated 
article equally resembles two enumerated articles, it 
shall pay the higher duty, is immaterial, when the jury 
find that the article belongs to an enumerated class.— 
Hartranft v. Langfeld, U. 8.8.C.,March 19, 1888; 88. CO. 
Rep. 732. 

43. DEED—Authentication—Corporation— Record. —— 
A deed which is not recorded is good between the par- 
ties. A certificate of acknowledgment of a deed, exe- 
cuted by the treasurer of a corporation, which states 
that he acknowledged it to be his act and deed, is valid. 
—Fitch v. Lewiston, etc. Co.,8. J.C. Me., Jan. 9, 1888; 5 N. 
Eng. Rep. 862; 12 Atl. Rep. 732. 

44. DEED—Delivery—Third Person. —— Circumstances 
stated under which a deed delivered by the grantor toa 
third person, to be delivered by him to the grantee 
after the grantor’s death, was held to be lawfully de- 
livered, and to take effect by relation from the time of 
its delivery to such third person.—Owen v. Williams, 8. 
C. Ind., Feb. 14, 1888; 15 N. E. Rep. 678. 

45. DEED—Description. A deed must be upheld, if 
possible, and phraseology of description will be inter- 
preted with that view.—Zdwards v. Bowden, 8. C. N. Car., 
Feb. 27, 1888; 5S. E. Rep. 283. 

46. DEED—Description — Metes and Bounds. A 
deed conveying land, and describing the land by metes 
and bounds, und saying further, containing a given 
number of acres, “more or less,” does not pass the title 
to another tract of land near the first, which was pur- 
chased from the same party and which, if added to the 
first, would muke, with it, the precise number of acres 
indicated in the deed — Thayer v. Finton, N. Y. Ct. App., 
Feb. 28, 1888; 15 N. E. Rep. 615. 

47. DEED—Dower—Release—Fraud.—— Circumstances 
stated under which a married woman was fraudulently 
induced to execute a release of her inchoate right of 
dower in certain lands of her husband which were 
mortgaged: Held, that the fraud being established the 
release should be set aside.—Silverthorn v. Trozall, N. J. 
Ct. Chan., Feb. 23, 1888; 12 Atl. Rep. 614. 

48. DESCENT AND DISTRIBUTION—Allowance. Ob- 
jections to the granting of a yeur’s support to the 
widow and children out of the deceased’s estate may 
be filed, under Georgia law, at or before the term of 
court referred to in the citation.—Parks v. Johnson, 8. O, 
Ga., Feb. 2u, 1888; 9 S. E. Rep. 243. 

49. DEPOSITION — General Interrogatory — Objection. 
An objection to the general interrogatory in a 
deposition, asking witness to state fully as to any other 
fact known to him relative to the controversy, must, 
under Texas law, be in writing, and notice given to the 
opposite party.— Wade v. Love, 8. C. Tex., Jan, 28, 1688; 7 
8. W. Rep. 225. 

50. DETINUE—Bond — Breach. When plaintiff in 
detinue gave the bond required and took possession of 
the property, and the jury found for the plaintiff, who 
was the mortgagee of the property: Held, that a re- 
fusal by plaintiff to deliver the property on tender of 
the mortgage debt, which was less than the value of 
the property, as assessed by the jury, was no breach of 
the bond.—Jacobs v. Nathan, 8. C. Ala., December Term, 
1887 ; 3 South. Rep. 607. 

51. DivoncE—Legislative Power. A special act of 
a territorial legislature, dissolving a marriage between 
a resident husband and a non-resident wife, is consti- 
tutional.— Maynard v. Hill, U. 8.8. C., March 19, 1888; 8 8. 
C. Rep. 723. 

52. DowER—Will—Election. Where a testator de- 
vises part of his lands to his mother and the remainder 
to his mother and wife for life and to the survivor of 
them and to the heirs of the survivor, and both mother 
and wife have a dower interest inthe land so devised 
to them: Held, that the wife’s acceptance under the will 
barred her right of dower, and the mother was put to 
her election whether to take the dower to which she 
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was entitled as widow of testator’s father or to accept 
the provisions of the will.—Snook v. Snook, N. J. Ct. 
Chan., 1887; 12 Atl. Rep. 715. 

58. EASEMENT—Right of Way. Where the grantor 
in a deed reserves to himself a right of free ingress and 
egress across the premises “where the road now is,” 
reserves only a right of way at the specified place and 
imposes no duty on the grantee.—Brill v. Brill, N. Y. Ct. 
App., Feb. 28, 1888; 15 N. E. Rep. 538. 

54. EASEMENT—Sale of Real Estate. An owner of a 
tract with a water ditch through it sold it in two 
pieces, and the owner of one piece obstructed the 
diteh and cut off the supply of wuter from the other: 
Heid, that he took his land subject to the easement.— 
Quinlan v. Noble, 8. C. Cal., March 14, 1888; 17 Pac. Rep. 69. 

55. EJECTMENT — Betterments. One evicted in 
ejectment cannot claim for permanent improvements, 
unless he was a bona fide holder and purchaser at the 
time, or he made the improvements under such circum- 
stances that it would be a fraud on him to let the owner 
have them without compensation.—Haili v. Hali, 8. C. 
App. W. Va., Feb. 11, 1888; 5S. E. Rep. 260. 

56. EMINENT DOMAIN—Assessment of Benefits. 
The report of commissioners in ing b fits to 
land in a case of eminent domain will not be set aside 
because it does not show in what the benefits consist, 
when no objection was made on the submission of the 
report.— Wilmington, etc. R. Co. v. Smith, S. C. N. Car., 
Feb. 27, 1888; 5 8. E. Rep. 237. 


57. Equiry—Judgment — Appeal. 




















When a judg- 


“ment has been affirmed on appeal, a court of equity 


cannot reverse it for error apparent on its face or upon 
the record of the case in which it was rendered.—Arm- 
strong v. Poole, 8. C. App. W. Va., Feb. 4, 1888; 5 8S. E. Rep. 
257. 

58. Equiry—Jurisdiction—Railroad. Where a bill 
was filed to restrain the collection of bonds and 
coupons, issued in aid of a railroad, on the ground that 
plaintiff had no adequate remedy at law, and that the 
bonds were invalid, and the answer set up only an 
equitable estoppel in payment by plaintiffs of one year’s 
interest: Held. thatthe answer waived any objection 
to the jurisdiction.— Town of Mentz v. Cook, N. Y. Ct. App., 
Feb. 28, 1888; 15 N. E. Rep. 541. 

59. Equiry—Jury—Decree.— When, in an equity case, 
an issue is referred to a jury, and the decree is appar- 
ently based on their verdict alone, and it does not 
appear that the judge concurred in the findings, the 
decree cannot stand.—Rynerson v. Allison, 8. C. 8. Car., 
Feb. 14, 1888; 5 8. E. Rep. 218. 

60. Equiry+Practice—Injunction — Execution.— One 
who is not a party to a suit may obtain an injunction to 
prevent the sale of his land under an execution issued 
in that suit against a third person. Such a sale would 
create a cloud upon his title.—Scobey v. Walker, S. C. 
Ind., Feb. 16, 1888; 15 N. E. Rep. 674. 

61. EkRoR—Writ of — Attachment — Dismissal. A 
writ of error cannot be taken from the dismissal of an 
attachment.— Ray v. Gore, S.C. Mich., March 2, 1888; 86 
N. W. Rep. 739. 

62. EstaTES — Life — Remainder. Under North 
Carolina law, when an estate is granted for her natural 
life to a woman and her children with remainder to her 
husband for life in event of death of wife without issue 
surviving, the husband, on the death of her child after 
the wife without issue, takes a fee simple as heir of the 
child.—Jarvis v. Davis, 8. C. N. Car., Feb. 20, 1888; 5 8. E. 
Rep. 227. 

63. EVIDENCE — Animals — Vicious Dog.——Circum- 
stances stated unde: which it was held that defendant 
was liable in damages because the pluintiff, his servant, 
and his servant’s wife, were bitten by defendant’s dog. 
Evidence stated held sufficient to sustain the charge.— 
Brice v. Bauer, N. Y. Ct. App., Feb. 28, 1888; 15 N. E. Rep. 
695. 

64. EVIDENCE — Record — Presumption. An ex- 
emplified copy of a deed is admissible in evidence as 
presumptive proof of the record, although the execu- 

















tion of the instrument is disputed. When evidence of 
an expert is admissible.—Sudlow v. Warshing, N. Y. Ct. 
App., Feb. 28, 1888; 15 N. E. Rep. 532. 

65. EVIDENCE—Reputation—Intemperate Habits. 
Evidence that a certain party had the general character 
of a man of intemperate habits, is not evidence of such 
habits, but is admi-sible to show another person’s 
knowledge thereof.—Collins v. Jones, 8. C. Ala., Jan. 23, 
1888; 3 South. Rep. 591. 

66. EXECUTION—Assignment of Judgment. When 
a court has allowed the assignee of a judgment to sue 
out execution, the defendant cannot dispute the assign- 
ment in an action to enforce the judgment.—Windly v. 
Bonner, 8. C. N. Car., Feb. 20, 1888; 5S. E. Rep. 233. 

67. EXECUTION—Levy — Sheriff's Return. The re- 
turn of a sheriff is only prima facie evidence of a levy, 
and it may be proved that the sheriff never had the 
property, on which he proposed to levy, in his power 
or under his control.—Perry v. Hardison, 8. C. N. Car., 
Feb. 20, 1888; 5 S. E. Rep. 230. 

68. EXECUTION—Supplementary Proceedings.—— W hen 
an execution, levied on property conveyed prior to the 
judgment, is returned unsatisfied by order of the judg- 
ment creditor, a bill to set aside conveyances of land in 
aid of the said execution cannot afterwards be main- 
tained.—Blish v. Collins, 8. C. Mich., March 2, 1888; 36 N. 
W. Rep. 731. 

69. EXECUTION — Time of Redemption. When a 
person’s property has been sold on execution for the 
debt of another to which it was liable, but he is con- 
testing the legality of the proceedings, he has a right to 
pay off the debt and redeem the land so soon as the 
contest is decided against him, though the statutory 
period of redemption hus elapsed.— Teabout v. Jaffray, 8. 
C. Iowa, March 8, 1888; 36 N. W. Rep. 783. 


70. EXECUTORS—Ejectment.—An administrator may 
sue in ejectment for land belonging to the decedent at 
the time of his death.—Pendley v. Madison, 8. C. Ala., Jan. 
30, 1888; 3 South. Rep. 618. 


71. EXECUTORS—Judgment—Enforcement. When, 
in asuit by a legatee against an executor, a money 
judgment is rendered for the legatee, execution should 
issue to be levied on the goods and chattels of the ex- 
ecutor, and in the absence of peculiar equities a decree 
should not be rendered that the executor be deemed in 
contempt if the execution be returned unsatisfied.— 
Clements v. Tillman, 8. C. Ga., Feb. 13, 1888; 5 8. E. Rep. 
194. 

72. EXECUTORS—Settlement of Accounts. In the 
final settlement executors should introduce some evi- 
dence to show that the debts returned by them as un- 
collectable awere really so. When an executor in his 
annual account reports certain funds to be in his hands, 
such report is conclusive on him.—Stone v. Morgan, 8. C. 
Miss., Feb. 20, 1888; 3 South. Rep. 580. 

73. FACTORS — Assignors — Default. Consignees, 
under advances, assigned to plaintiff, before its matur- 
ity, defendant’s open account with them for goods pur- 
chased at a time when the consignor was not in default 
and had not been called upon to repay them for ad- 
vances: Held, that the plaintiff acquired no title to the 
account as against the consignor.—Commercial, etc. Co. v. 
Heilbronner, N. Y. Ct. App., Feb. 28, 1888; 15 N. E. Rep. 702. 


74. FrauD—Confidential Relations. When one in 
confidential relations states what he knows to be false 
in order to obtain a deed, such deed should be set aside, 
and claims against such property, which he bought ata 
heavy discount and which have become barred, will not 
be declared a lien against the property.—King v. Ordway, 
8. C. Iowa, March 7, 1888; 36 N. W. Rep. 768. , 


15. FRAUDS—Statute of—Contingent Fee. A verbal 
agreement by an attorney to prosecute a suit, pay all 
the costs, and, if successful, receive half the proceeds, 
is not within the statute of frauds.—Wildey v. Crane, 8. 
C. Mich., March 2, 1888; 36 N. W. Rep. 734. 

76. FRAUDULENT CONVEYANCE—Deed to Family. 
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sons, though the consideration is not valuable as to the 
wife but is not disputed as to the sons, a fraudulent 
intent by the grantor in executing the deed to his wife 
and a participation therein by the sons must be shown. 
—Jaffrey v. McGough, 8. C. Ala., Jan. 24, 1888; 3 South. 
Rep. 594. 


77. FRAUDULENT CONVEYANCES—Future Services. 
A mortguge by a debtor in failing circumstances set out 
a present indebtedness evidenced by a pretended lost 
bond. The evidence showed the mortgage was forserv- 
ices largely to be performed in the future. Judgment 
was for the plaintiff: Held, not error.—Perry v. Hardison, 
8. C. N. Car., Feb. 20, 1888; 5 8. E. Rep. 230. 


78. FRAUDULENT CONVEYANCES—Gift—Improvements. 
When a solvent father makes a verbal gift of land 
to a son, who goes into possession and makes valuable 
improvements thereon, the son may compel a convey- 
ance of the land, and his title is good against his 
father’s creditors.— Dozier v. Matson, 8. C. Mo., March 5, 
1888; 78. W. Rep. 268. 

79. FRAUDULENT CONVEYANCES — Possession by 
Grantor. When a grantoris in possession of land 
as the agent of the grantee when a writ of attachment 
is issued and levied on the land, such possession is not 
in itself sufficient to authorize the setting aside of the 
conveyance.— Blish v. Collins, 8. C. Mich., March 2, 1888; 
36 N. W. Rep. 731. 

80. FRAUDULENT CONVEYANCES—Purchaser for Value. 
To avoid a sale made upon a valuable considera- 
tion, it is not necessary to show actual notice to the 
purchaser of fraudulent intent upon the part of the 
vendor. It is sufficient if the purchaser has knowledge 
of facts which would put a reasonably cautious manon 
inquiry.— Dyer v. Taylor, 8. C. Ark., March 3, 1888; 7S. W. 
Rep. 258. 

81. FixToREs—Vendor and Vendee—Gas Fixtures.— 
By a conveyance of land on which a house stands, gas 
fixtures, etc., attached thereto will pass to the vendee, 
unless there is a reservation of them, although they 
were put in the house by the tenant and were his prop- 
erty as against the vendor.— Smyth v. Sturges, N. Y. Ct. 
App., Feb. 28, 1888; 15 N. E. Rep. 544. 


82. HEtrRS—Trust.—tThe heirs of a decedent are those 
who hold that legal relation to him at the time of his 
death. One who has acquired all possible interest in a 
trust fund may require the trustee to convey the prop- 
erty to him.— Whall v. Converse, 8. J. C. Mass., March 2, 
1888; 5 N. Eng. Rep. 823; 15 N. E. Rep. 660. 


83. HIGHWAYS—Dedication—Statute — Laches.——Con- 
struction of Indiana statutes relative to the dedication 
of land for the purposes of highways. One who desires 
to oppose the construction of a highway must do so in 
due season or he will be held guilty of laches.—Sunder- 
land v. Martin, S. C. Ind., Feb. 18, 1888; 15 N. E. Rep. 689. 


84. HIGHWAYS — Procedure — Statute. Under the 
statutes of Maine, a petition for a highway need only 
describe the proposed route with reasonable certainty. 
—Packard v. Androscoggin, etc. Co., 8. J. C. Me., Jan. 9, 
1888; 5 N. Eng. Rep. 847; 12 Atl. Rep. 788. 


85. HOMESTEAD — Fraudulent Conveyance — Bank- 
ruptcy. When a settlement made by a husband on 
his wife before going into voluntary bankruptcy is ad- 
judged void at the suit of his creditors, he can, after his 
adjudication as a bankrupt, claim a homestead therein. 
—Hatcher v. Crew, 8.C. App. Va., April 14, 1887; 5 S. E. 
Rep. 221. 

86. HOMESTEAD—Mortgage. When a party gives a 
mortguge on land, he cannot subsequently, as against 
that mortgage, claim a homestead in a part of the land 
mortguged.— Reid v. McGowan, 8. C. 8. Car., Feb. 15, 1888; 
58. E. Rep. 215. 

87. HUSBAND AND WIFE—Contract—Indorsement. 
Where a married woman gave her note to a firm of 
which her husbund was a partner, and that firm in- 
dorsed it to a third person who brought suit upon it: 
Held, that he could not recover because the contract 
was between husband and wife and void.—National, etc. 





























Co. v. Brewster, N. J. Ct. Err. & App., November Term, 
1886; 12 Atl. Rep. 769. 

88. HUSBAND AND WIFE—Conveyance to Wife. A 
conveyance by a husband directly to the wife creates 
an equitzble separate estate, unless conveyed in con- 
sideration of money or to stand in place of property 
which was the statutory separate estate of the wife.— 
A ker v. Hamaker, 8.C. Ala., Jan. 26, 1888; 3 South. 
Rep. 611. 

89. HUSBAND AND WIFE—Separate Estate—Debts.— 
A mortgage given by a wife on her separate estate can 
be upheld only as to debts contracted for the benefit of 
the estate.—Brown v. Prevost, 8. C. 8. Car., Feb. 23, 1888; 5 
8. E. Rep. 274. 

90. INJUNCTION — Execution. An injunction will 
not lie to restrain the sale of real estate under an exe- 
cution for a private debt, nor to restrain a sale of per- 
sonal property under an execution against a third 
party, unless irreparable damages would result there- 











‘from.—Dunn v. Baxter, 8.C. App. W. Va., Feb. 4, 1888; 5 


8. E. Rep. 214. 


91. INSURANCE—Forfeiture—Waiver. When an in- 
surance agent knows of other insurance on the prop- 
erty, and takes no steps to cancel the policy, the com- 
pany cannot claim a forfeiture under a condition that 
the policy is forfeited unless consent to such other in- 
surance is indorsed on the policy.—Hamilton v. Home 
Ins. Co.,8.C. Mo., March 5, 1888; 78. W. Rep. 261. 


92. INSURANCE—Insurable Interest—Fee-simple Title. 
One who has contracted to purchase property, 
and is under a legal obligation to pay for it, has a fee- 
simple title, within the meaning of a policy of insur- 
ance.—Elliott v. Ashland, etc. Co., 8. C. Penn., Jun. 3, 1888; 
12 Atl. Rep. 676. 

93. INSURANCE—Interest—Title to Property Insured.— 
Where one has purchased land and insured the build- 
ings thereon, he has an insurable interest in fee-simple, 
although he has made no payment for the property.— 
Imperial, etc. Co. v. Dunham, 8. C. Penn., Jan. 3, 1888; 12 
Atl. Rep. 668. 


94. INSURANCE—Pleading—Proofs— Statute—W aiver.— 
In Indiana, by statute, it is sufficient for a plaintiff 
suing on a policy of insurance, to aver generally that 
he has performed all conditions incumbent on him. 
Where proofs of loss are exhibited to an insurance 
agent, and he alleges that the policy has been can- 
celled, and that the company is not liable on it, he 
thereby waives all objections to the proofs.—Commer- 
cial, etc. Co. v. Smith, 8. C. Ind., Feb. 17, 1888; 15 N. E. 
Rep. 518. 

95. INSURANCE—Vested Interest. A husband took 
out policies of insurance on his life for the benefit of 
his wife and children. The wife died before the hus- 
band, leaving children: Held, that the wite’s interest 
became assets of his estate in the hands of his adwminis- 
trator.—Simmons v. Biggs, 8. C. N. Car., Feb. 27, 1888; 5 8. 
E. Rep. 235. 

96. INTOXICATING LIQUORS—Gift. Itis not an of- 
fense to give intoxicating liquors to an adult not intox- 
icated and notin the habit of becoming so, without 
subterfuge or attempt to evade the Iowa law.—State v. 
Hutchins, 8. C. lowa, March 8, 1888; 36 N. W. Rep. 775. 


97. INTOXICATING LIQuORS—Interstate Commerce.— 
The law of Iowa about bringing intoxicating liquors 
into the State is unconstitutional.—Bowman v. Chicago, 
etc. R. Co., U. 8. 8. C., March 19, 1888; 88. C. Rep. 689. 


98. INTOXICATING LIQUORS—Sales to Drunkards. 
Under Iowa law, proof that the accused sold intoxicat- 
ing liquors to persons in the habit of becoming intoxi- 
cated, is sufficient, without proving knowledge of such 
habit on the part of the accused.—State v. Ward, 8. C. 
Iowa, March 7, 1888; 36 N. W. Rep. 765. 

99. INSTRUCTIONS—Ruilroad—Evidence. Where, in 
an action against a railroad company for damages by 
fire, caused by sparks from an engine, there being no 
evidence of negligence, the omission of the court to 
give a binding instruction, which was not asked for, is 
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not reversible error.— Pennsylvania, etc. Co. v. Page, 8. C. 
Penn., Feb. 20, 1888; 12 Atl. Rep. 662. 

100. INTERSTATE COMMERCE—Oyster Trade. The 
law of Maryland, prohibiting vessels from buying or 
carrying oysters in the Chesapeake Bay without a 
license from the State upon a previous twelve months’ 
residence in the State, is unconstitutional, in so far as 
prevents vessels licensed by the United States from 
carrying on such trade, and as requiring a tonnage tax. 
—Exz parte Insley, U. 8. C. C. (Md.) ; 33 Fed. Rep. 680. 

101. JUDGMENT—Collateral Attack—Change of Venue. 
A change of venue made without the verified pe- 
tition therefor required by statute, does not make the 
judgment void and subject to collateral attack, in the 
absence of fraud.—Stearns v. St. Louis, etc. R. Co., 8. C. 
Mo., March 5, 1888; 78. W. Rep. 270. 

102. JUDGMENT—Confession — Clerk. Under Vir- 
ginia law, the clerk of the court may enter judgment by 
confession against himself.—Smith v. Mayo,8. C. App. 
Va., Nov. 10, 1887; 5 S. E. Rep. 276. 

1038. JUDGMENT—Execution—Consideration.—— Where 
a defendant agrees with plaintiff’s attorney to pay part 
of the judgment, and pays it, and agrees to pay the re- 
mainder at a specified time if the plaintiff will abstain 
from enforcing the judgment before that time, such 
promise is founded on a good consideration.—Smith v. 
O’ Brien, 8. J. C. Mass., March 2, 1888; 5 N. Eng. Rep. 812; 
15 N. E, Rep. 645. 


104. JUDGMENT—Lien—Execution. An execution 
taken out within seven years, upon which entries had 
been made within seven years from its issue, was 
quashed as not following the judgment. The creditor 
sued out an alias and transferred all the entries on the 
original judgment to it: Held, that the judgment had 
not become dormant.—Smith v. Rust, 8. C. Ga., March 2, 
1888; 5S. E. Rep. 250. 


105. JUDGMENT NOTE—Stay of Execution. Where 
a judgment has been rendered on a judgment note, and 
the defendant has obtained a stay of execution for 
twelve months, giving security therefor, the court, at 
the expiration of that period, will not open the judg- 
ment.—Appeal of Drummond, 8. C. Penn., Feb. 20, 1888; 12 
Atl. Rep. 658. 

106. JUDICIAL SALES—Delinquent Purchaser. A 
sheriff sold property on a fi. fa., but the purchaser 
failed to pay. The sheriff then levied under an older J. 
Ja., and the former purchaser purchased at this sale for 
for a less price, paid the money and took a deed: Held, 
in a suit by the judgment debtor,in the name of the 
sheriff, for the difference between the two purchases, 
that there was no resale, under Georgia law, and under 
general law there must be an averment that the land 
was worth more than the second bid.—Barlow v. Tool, 8. 
O. Ga., Feb. 24, 1888; 5 8S. E. Rep. 246. 


107. JURISDICTION—Action—Truansitory Action. A 
transitory action may be joined, in New York, with a 
cause of action for trespass on lands in another State, a 
cause of action of which the court would have no juris- 
diction if it stood alone as the foundution of the suit.— 
Dodge v. Colby, N. Y. Ct. App., Feb. 28, 1888; 15 N. E. Rep. 
703. ; 

108. JUSTICE OF THE PEACE—Irregularities—W aiver.— 
The failure of a justice of the peace to sign the original 
summons and his fixing the date of trial too soon are 
cured by an acceptance of a copy of the summons and 
an appearance and defense of the action.—Benson v. 
Carrier, 8. C. 8. Car., Feb. 22, 1888; 5S. E. Rep. 272. 

109. LANDLORD AND TENANT—Buildings Erected. 
A leased a lot to B, upon which B erected a building, 
and by the lease A was at liberty to buy the building on 
an appraisal at the termination of the lease; otherwise 
B should retain possession till the rents paid for the 
building at the appraised value. At the termination of 
the lease A elected to buy, and executed an agreement 
to pay the price and made it a charge on the property: 
Heid, that A purchased, and B is chargeable with u rea- 
sonable rent, to be applied on the purchase price.— Hall 
v. Rudd, Ky. Ct. App., Feb. 21, 1888; 78. W. Rep. 252. 





























110. LANDLORD AND TENANT—Lien—Assignment. 
When a landlord assigns his lien to another, who, on 
strength of it, furnishes the tenant with supplies, charg- 
ing them only to him, the assignee can enforce the lien 
against the tenant.—Mercer v. Cross, 8. C. Ga., Feb. 20, 
1888; 5 8. E. Rep. 245. 


111. LANDLORD AND TENANT—Title. A tenant can- 
not dispute his landlord’s title, although it appears 
from the lease that the latter had no title to part of the 
term demised.— Tilyon v. Reynolds, N. Y. Ct. App., Feb. 
28, 1888; 15 N. E. Rep. 534. 

112. LIEN—Equitable. Every contract, whereby an 
intention is expressed to make some property a secu- 
rity for a debt, or a promise made to assign it as such 
security, creates an equitable lien, which is enforcible. 
—Knott v. Shepardstown M. Co., 8. C. App. W. Va., Feb. 11, 
1888; 5 S. E. Rep. 266. 

113. LimiTaTIONS—Administrator— Promise. The 
executor of a devisee of a testator,who has taken out 
letters de bonis non cum testamento annexo on the estate 
of the testator, is a party in interest, und the promise to 
pay him by the maker of a note wi!'l prevent the run- 
ning of the statute of limitations.—Croman v. Stull, 8. C. 
Penn., Feb. 27, 1888; 12 Atl. Rep. 812. 


114. LIMITATIONS—Adverse User — Lease. When 
one diverts water from a natural water-course, which 
flows over leased ground, the landlord and tenant will 
be barred, unless suit is brought within five years to re- 
Strain such action, under Culifornia lauw.—Aeilbron v. 
Last, etc. Co., 8. C. Cal., Feb. 15, 1888; 17 Pac. Rep. 65. 


115. LIMITATIONS—Claims Against Estates. Claims 
allowed aguinst estates by the probate court are judg- 
ments, and are governed by the statute of limirations 
relative thereto.— Wright v. Dunklin, 8. C. Ala., Jan. 25, 
1888; 3 South. Rep. 597. 

116. MALICIOUS PROSECUTION — Defense. Defend- 
ant is not liable to damages in a suit for malicious pros- 
ecution when he acted in good faith on the advice of an 
attorney and believed that there was cause for the 
prosecution.—Acton v. Coffman, 8. C. lowa, March 8, 1888; 
36 N. W. Rep. 774. 


117. MALICIOUS PROSECUTION—Malice—Pecuniary Cir- 
cumstances. To prosecute for the sake of muking 
an exumple is not indicative of malice. In a suit for 
malicious prosecution, evidence of the pecuniary cir- 
cumstances of the defendant is admissible, under 
Georgia law, and also of plaintiff’s pecuniary condition, 
when the plaintiff was prosecuted for fraudulently dis- 
posing of mortgaged property.—Coleman v. Allen, 8. C. 
Ga., Feb. 1, 1888; 5 8. E. Rep. 204. 


118. MANDAMUS—City Officers. Section 1, of act 5, 
of the extra session of the legislature of 1870, burs the 
remedy by mandamus aguinst the comptroller and treas- 
urer of New Orleans, except to enforce some particular 
specific duty imposed by a valid subsisting law.—State 
v. New Orleans, 8. C. Lu., Feb. 13, 1888; 3 South. Rep. 584. 


119. MARRIED WOMAN—Promissory Note—Statute.— 
Under the statute law of Indiana, a warried woman with 
her separate earnings may buy a promissory note, and 
her husband’s indorsement will pass the title to her, 
and she may maintain an action upon it against the 
muker.— Wilson v. Wilson, 8. C. Ind., Feb. 18, 1888; 15 N.E. 
Rep. 513. 

120. MUNICIPAL CORPORATIONS — Monopolies. A 
city cunnot puss an ordinance granting the exclusive 
use of its streets for fifteen years for wires and poles 
for electric lights under a charter allowing it to muke 
and repeal any ordinance deemed desirable for lighting 
the streets and taking charge of them.—Grand’ Rapids 
E. L. Co. v. Grand Rapids E. Co., U. 8. C. U. (Mich.), Jan. 
9, 1888; 33 Fed. Rep. 659. 

121. MUNICIPAL CORPORATIONS — Negligence. Cir- 
cumstances stuted under which a womun was held not 
to have been guilty of culpable imprudence in going 
around an obstruction in a street, although she had a 
fall in so doing.—Shook v. City of Cohoes, N. Y. Ct. App., 
Feb. 10, 1888; 15 N. E. Rep. 531. 
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122. MUNICIPAL CORPORATIONS—Nuisance—Abatement. 
The officers of the city of Americus, under its 
charter and ordinances, may, on the recommendation 
of the board of health, declure anything to be a nuisance 
and abate it, subject to damages if the nuisance be 
wrongfully declared.—City of Americus v. Mitchell, 8. C. 
Ga., Murch 38, 1888; 5S. E. Rep. 201. 

123. MUNICIPAL CORPORATIONS—Police — Statute. 
Construction of New York statutes relative to municipal 
corporations, and applicable tothe city of Albany and 
the police force thereof.—People v. Police Commrs., N. Y. 
Ct. App., Feb. 28, 1888; 15 N. E. Rep. 692. 

124. MUNICIPAL CORPORATIONS — Police Department. 
The Michigan liquor law, extending the powers of 
the police board of Detroit outside of the city, is invalid. 
—Metrop. P. B. v. Wayne County, 8. C. Mich., March 2, 1888; 
36 N. W. Rep. 743. 

125. MUNICIPAL CORPORATIONS—Railroad Aid.—When 
townships vote and collect taxes in aid of a railroad, no 
part thereof can be retained as a commission for col- 
lecting, nor ufter the collection of the taxes the county 
cannot set up a defense, that the railroad had disposed 
of its property and franchises before the taxes became 
due.— Merrill v. County of Marshall, 8. C. lowa, March 8, 
1888; 36 N. W. Rep. 778. 

126. MUNICIPAL CORPORATIONS—Statute. Construc 
tion of Pennsylvania statutes relative to municipal 
corporations. Certuin statutes held not to apply to 
streets already located in Philadelphia.—Jn re Brooklyn 

Street, S. C. Penn., Feb. 20, 1888; 12 Atl. Rep. 664. 

127. MUNICIPAL CORPORATION—Statute. Construc- 
tion of New Jersey statutes relative to municipal cor- 
porations and the paving of streets, applied to the city 
of Newark.—State v. City of Newerk, N. J. Ct. Err. & App., 
November Term, 1886; 12 Atl. Rep. 770. 

128. MUNICIPAL CORPORATION—Sewer—Drainage. 
Circumstances stated under which a city is not liable 
for damages caused by an overflow of a sewer defect 
ively constructed through an error of judgment. — 
Harrigan v. City of Wilmington, 8. C. Del., Feb. 21, 1888; 12 
Atl. Rep. 779. 

129. MINES — Lease — Construction. A lease of a 
mine provided for a certain royalty on all ore mined, 
“put in case the royalty for any year was less than $1,000, 
then such «a sum wus to be paid as to make the annual 
rent of that year amount to $1,000: Held, that such $1,000 
should be paid at the end of the year and not be post- 
poned till the end of the term.—s#amford v. Lehigh, etc. 
Co., U. 8. C. C. (N. Y.), Sept. 30, 1887; 33 Fed. Rep. 677. 

130. MINES—Relocation. A locator who has failed 
to do his annual work on a wine may resume work 
thereon before a relocator has completed a location 
and retain his title.—Pharis v. Muldoon, 8. C. Cal., March 
20, 1888; 17 Pac. Rep. 70. 

131. NAMES—Misnomer—Venire The omission of a 
middle name or the insertion of a wrong initial, in the 
venire of grand jurors, is immaterial in the absence of 
evidence thut another person bears that name.—Ram- 
pey v. State, 8. C. Ala., Jan. 23, 1888; 3 South. Rep. 593. 

132. NEGLIGENCE. One who in broud daylight 
falls backwards into the trench which he had just 
walked around, is guilty of contributory negligence.— 
Barnes v. Sowden, 8. C. Penn., Feb. 27, 1888; 12 Atl. Rep. 
804. 

133. NEGLIGENCE — Contributory — Defective Bridge. 
A verdict for one who wus injured in crossing a 
bridge, which he knew was notin good repair, but which 
was the only practicable crossing for him, and which 
was caused by travelers in wagons and on horseback, 
will not be set aside on the ground of contributory 
negligence.— Gulf, etc. R. Co. v. Gascamp, 8. C. Tex., Jan. 
27, 1888; 78. W. Rep. 227. 

134. NEGLIGENCE— Defective Appliances. When a 
stevedore’s employee, engaged in loading a ship, is in- 
jured by the breakage of a book furnished by the ship 
and used in the loading, the ship is not liable when the 
breakage is caused by a latent defect.— The Benbrack, U. 
8. D. C. (Va.), Jan. 12, 1888; 33 Fed. Rep. 687. 









































135. NEGLIGENCE—Injuries — Evidence. In an ac- 
tion against a ruilroad for injury to a person’s spine, 
evidence that he walked five miles the next day is 
admissible.—Stevens v. Central, etc. Co.,8.C. Ga., March 
3, 1888; 5S. E. Rep. 253. 

136. NEGOTIABLE PAPER—Accommodation—Notice of 
Protest. In an action on a promissory note by the 
indorsee against the maker and indorser, it is sufficient 
to plead in the declaration as an excuse for want of 
notice of protest that the indorser was the real debtor 
and that the maker was an accommodation maker.— 
Blenderman v. Price, 8. C. N. J., Feb. 27, 1888; 12 Atl. Rep. 
775. 

137. NEW TRIAL—Practice—Evidence—Witness.-——A 
new trial will not be granted ifthe witness who is ex- 
pected to furnish newly-discovered evidence was ex- 
amined on the first trial on the subject to which such 
evidence is alleged to relate.—Achorn v. Andrews, 8. J. C. 
Me., Jan. 26, 1888; 5 N. Eng. Rep. 850; 12 Atl. Rep. 793. 

138, NUISANCE—Abatement.—aA nuisance contiguous 
to plaintiff’s premises will be ordered to be abated upon 
proof that it is offensive.—Perrine v. Taylor, N. J. Ct. 
Chan., 1887; 12 Atl. Rep. 769. 

139. NUISANCE — Constitutional Law—Public Health— 
Statute. Construction of New Jersey stututes rela- 
tive to public health, nuisances, deceased animals, ete. 
These statutes are held to be a proper exercise of the 
police power of the State, and are not contrary to the 
constitution of the United States or the fourteenth 
amendment thereto.—Newark, etc. Co. v. Hunt, 8. C.N. J., 
Feb. 27, 1888; 12 Atl. Rep. 697. 

140, PARTNERS—Actions Between. A partner may 
maintain an action against his copartner for an injury 
to his individual property used in the copartnership 
business.—Nrwby v. Harrell, 8. C. N. Car., Feb. 27, 1883; 5 
8. E. Rep. 284. 

lil. PartTirs—Beneficia) Interest. The assignee of 
a claim, whose proceeds are to be paid to the assignor, 
cannot sue thereon, under Nebraska law.—Hoagland v. 
Van Etten, 8. C. Neb., Feb. 21, 1888; 36 N. W. Rep. 755. 


142. PARTIES—Promissory Note—Assignment. The 
assignors of a promissory note are not necessary par- 
ties to an action on said nvute, if the assignment is in 
writing.—Abshire v. Corey, 8. C. Ind., Feb. 29, 1888; 15 N. 
E. Rep. 685. 

143. PARTITION—By Alienees of Minors.——The alienee 
of the shares of minors in a decedent’s estate may 
maintain suit for partition of the estate as the minors 
might have done.—Appeal of Rawle, 8. C. Penn., Feb. 27, 
1888; 12 Atl. Rep. 809. 

144. PARTITION—Sale—Parties. It must appear or 
be alleged in the petition that a sale of the property will 
better promote the interests of all parties than a parti- 
tion, or that an equal division cannot be made before a 
sule should be decreed. All the parties must be before 
the court before partition or sale can be made.— Tindall 
v. Tindall, 8. C. Miss., Feb. 20, 1838; 3 South. Rep, 581. 


145. PARTNERSHIP — Assignment. The surviving 
members of a firm are the proper persons to execute an 
assignment, and the administrator of a special partner 
has nothing to do with it.—Farmers’ Bank v. Ritter, 8. C. 
Penn., Feb 20, 1888; 12 Atl. Rep. 659. 

146. PARTNERSHIP—Liabilities Inter se. A sued B 
on his notes. A and B had been partners in a certain 
transaction, and A appropriated all the proceeds there- 
of, and B’s interes: therein exceeded the amount of the 
notes: Held, thut the suit shuuld be dismissed.—Zdelen 
v. Hagan, Ky. Ct. App., Feb, 21, 1888; 78. W. Rep. 251. 


147. PARTNERSHIP—Powers—Ratification. A part- 
ner has power to muke a purchase within the scope of 
the business of the firm, another partner having ratified 
such purchase in part is held responsible for all of it.— 
Porter v. Wilson, 8. C. Ind., Feb. 17, 1883; 15 N. E. Rep. 676. 

148. PARTNERSHIP—Powers of Partner. One part- 
ner, in the absence of his copartners, may convey the 
firm property, other than real estate, to a trustee to 
secure one or more of the creditors of the firm.—Will- 
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iams v. Gillespie, 8. C. App. W. Va., Jan. 28, 1888; 5 S. E. 
Rep. 210. 

149. PAYMENT—Check — Delay. Where a debtor 
furnishes his agent with funds to pay his debt, and his 
creditor directs the agent to pay the money to his 
solicitor, and the solicitor accepts the agent’s check, 
who at that time and for some time afterward had 
ample fundsin the bank to pay the check, and the 
solicitor delayed presenting it till those funds had all 
been withdrawn and the agent had become insolvent: 
Held, that these facts constituted a payment of .the 
debt, and authorize the release of a mortgage by which 
it was secured.—Kulpatrick v. Home, etc. Co.,8. C. Penn., 
Feb. 20, 1888; 12 Atl. Rep. 754. 

150. PLEADING—Appeal from Justice—Departure. 
In an uppeal case from a justice’s court, if the com- 
plaint filed isa departure from the original cause of 
action, the remedy is by motion to reject it or strike it 
from the files.—Freeman v. Speegle,, 8. C. Ala., Jan. 31, 
1888; 3 South. Rep. 620. 

151. PLEADING — Condition — Waiver. When the 
issue in a writ on a policy of insurance is on the breach 
of conditions, it is error to admit evidence and give in- 
structions on the subject of' waiver of the conditions 
when a waiver has not been pleadeded.— Eiseman v. 
Hawkeye I. Co.,8.C. Iowa, March 7, 1888; 36 N. W. Rep. 
780. 

152. PLEADING —Contracts — Part Performance. 
When a party sues on a contract for services, he can- 
not recover when the evidence shows that he only per- 
forwied a part of his contract.—Aill v. Balkcom, 8. O. Ga., 
Feb. 18, 1883; 58. E. Rep. 200. 

168. PLEADING—Demurrer — Defense. Where, in 
an unswer,a defendant states several matters of de- 
fense in different paragraphs, the plaintiff may demur 
to such portions of the answer or such paragraphs as 
he muy deem insufficient to constitute a good defense, 
and muy demand judgment upon his demurrer. - Lew- 
ellen v. Crane, 8. C. Ind., Feb. 9, 1888; 15 N. E. Rep. 515. 

154. PLEADING—Demurrer — Judgment. When a 
demurrer to a plea is sustained, judgment should be 
given thereon, unless defendant should be allowed to 
amend or plead anew.—Pettys v. Marsh, 8. C. Fla., Feb. 
18, 1888; 3 South. Rep. 577. 

155. PLEDGE—Rent Contracts—Notice. When one 
receives rent contracts as colluterul security, which he 
knows to be subcontracts, he cannot claim, in an action 
by the landlord for the vulue of cotton grown on the 
premises rented, who had a prior lien thereon, that he 
did not know that such person was the owner.— Warren 
v. Barnett, 8. C. Ala., Jan. 26, 1888; 3 South. Rep. 609. 

156. PRACTICE—Objections to Evidence. An objec- 
tion to a question when the answer elicited is pruper 
evidence is of no consequence.—Coleman v. Allen, 8. C. 
Ga., Feb. 1, 1888;58. E. Rep. 204. oy: 

157. PRINCIPAL AND AGENT—Agent’s Debt.——A party 
dealing with an agent must ascertuin whether such 
agent is authorized to apply his own debt in payment 
of a debt due to his principal before he can charge such 
payment against the principal —Hurley v. Watson, S.C. 
Mich., Murch 2, 1888; 36 N. W. Rep. 727. 

158. PRINCIPAL AND AGENT—Sale. Where a prin- 
cipal sues his agent for the value of goods sold by the 
latter, the defendant muy prove,if he can, that the 
goods sold by him were detective, and that the princi- 
pal arranged with the purchaser upon what terms the 
latter should receive the defective goods. his was 
held to be a good defense.—Kershaw v. Fleming, 8. CO. 
Penn., Feb. 20, 1888; 12 Atl. Rep. 660. 

159. PRINCIPAL AND SURETY—Settlements. When 
a guardian by his settlement shows a balance in his 
hands, a surety on his bond cannot show that he had 
converted the money prior thereto and prior to the 
assumption of liability by the surety.—Xuepper v. Glenn, 
8. C. lowa, March 7, 1888; 36 N. W. Rep. 763. 

160. QUIETING TITLE—Possession—Remedy. 



































When, 


in an action to remove a cloud from the title and to ob- 
tain possession thereof, the bill shows the complainant 





to be out of possession, and that the deed alleged to be 
a cloud to be void on its fave, the remedy is at law.— 
Curry v. Peebles, 8. C. Ala., Jan. 31, 1888; 3 South. Rep. 622. 

161. QUO WARRANTO—Trying Title. Leave to file a 
quo warranto by a private party should not be granted, 
in Michigan, except upon a sufficient showing by the 
applicant of facts necessary to entitle him to institute 
the proceeding. A plea that the applicant is disqualified 
from holding the office is good.— Vrooman v. Michie, 8. C. 
Mich., March 2, 1888; 36 N. W. Rep. 749. 

162. RAILROAD—Crossing—Contributory Negligence.— 
It is contributory negligence for a man to attempt to 
cross a railroad track after the gate, with the danger 
signal attached, has been closed.—Granger v. Boston, etc. 
Co., 8. J. C. Mass., March 2, 1888; 15 N. E. Rep. 619; 5 N. 
Eng. Rep. 821. 

163. RAILROAD—Crossing—Notice. Railroads have 
an exclusive right to crossings while their truins are 
passing, and it is their duty to give proper notice and 
warning to travelers on the highway —Granger v. Bos- 
ton, etc. Co.,8. J.C. Mass., March 2, 1888; 5 N. Eng. Rep. 
821; 15 N. E. Rep. 619. 

164. RAILROAD—Passenger. One who has reached 
his destinution by railroad train, has alighted from the 
car, and taken his position on the highway is no longer 
a passenger.—Allerton v. Boston, etc. Co., 8. J. C. Mass., 
March 2, 1888; 5 N. Eng. Rep. 825; 15 N. E. Rep. 621. 

165. RAILROAD — Stock — Conditional Subscription — 
Transfer. Where one subscribes conditionally to 
the capital stock of a railroad, which, before its com- 
pletion, assigns its subscriptions and other property to 
another railroad company, the latter cannot enforce 
the subscription against the conditional subscriber, al- 
though it has fulfilled the conditions agreed upon be- 
tween the subscriber and the first company.— Toledo, etc. 
Co. v. Hinsdale, 8. C. Ohio, March 13, 1888; 15 N. E. Rep. 
665. 

166. RAILROAD COMPANIES — Killing Stock — Fencing 
Track. Railroad companies ure not required to 
fence their tracks at stations or at crossings, or at other 
places where such fencing would be inconvenient to the 
public.—Beckdolt v. Grand Rapids, etc. Co., 8. C. Ind., Feb. 
17, 1888; 15 N. E. Rep. 636. 

167. REAL ESTATE AGENT—Commissions. A real 
estate agent is not entitled to commissions upon a sale 
of real estate which, by reason of a misunderstand- 
ing of the parties, was not consummated.—Pierce v. 
Truitt, 8. C. Penn., Feb. 20, 1888; 12 Atl. Rep. 661. 


168. REPLEVIN—Damages—Pleading. When, in re- 
plevin, the plaintiff elects to take judgment for the 
value of the goods, such judgment is not erroneous, 
though it exceeds the ad damnum.—Anderson v. Carlin, 8. 
C. Fla., Feb. 17, 1888; 3 South. Rep. 577. 


169. REPLEVIN—Dismissal — Damages. When, in 
replevin, property is seized, but the defendant is not 
served und the suit is dismissed, the defendant can 
waive the return of the property and have his damages 
assessed by the justice.—Johnson v. Dick, 8. C. Mich., 
March 2, 1883; 36 N. W. Rep. 738. 


170. REPLEVIN—Forthcoming Bond. When plaint- 
iff,in replevin, gives a forthcoming bond, and upon 
trial refuses to prosecute, defendunt is entitled to judg- 
ment on the bund for a return of the property or its 
value.— Smith v. Adams, 8. C. Ga., Feb. 18, 1888; 58. E. 
Rep. 242. 

171. SALE—Deceit. In an action by a purchaser 
against the seller of a horse, on the ground that the 
seller knew that the horse had the glunders, evidence 
of arumor thut the horse had the glanders is inadmiss- 
ible, without showing that the defendant knew of such 
rumor.— Welch v. Norton, 8. C. lowa, March 7, 1888; 36 N. 
W. Rep. 758. 

172. SALE—Warranty—Action. Where goods are 
sold and a billof sale with warranty given, an action 
may be maintained for a breach of that warranty.— 
Spalding v. Conant, 8. J. C. Mass., March 2, 1888; 5 N. Eng. 
Rep. 829; 15 N. E. Rep. 638. 
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173. SALE—Recording. When a person conveyed 
personal property, and took.a bond for reconveyance 
upon payment of the debt, such conveyance, executed 
in 1881, the property remuining in the vendor’s posses- 
session, was not required to be recorded.— Jift v. Dunn, 
8. C. Ga., March 2, 1888; 5S. E. Rep. 256. 

174. SEAMEN— Round Trip — Discharge. When a 
voyage is broken up ut the outward terminus thereof 
merely at the will of the owner, seamen engaged for 
the round trip are entitled to their wages for the round 
trip and their necessary expenses in returning home.— 
The City of New Orleans, U. 8. C. C. (La.), Jan. 16, 1888; 33 
Fed. Rep. 683. 

175. SET-OFF—Counterclaim—Statute. Under the 
statutes of Indiana, a defendant may plead asa set-off 
aguinst an assigned note any claim that he may have 
egainstthe assignor before notice of the assignment. 
Construction of these statutes and application of them 
to the facts of the cuse.—Sefton v. Hargett, 8. C. Ind., 
Feb. 14, 1888; 15 N. E.Rep. 513. 

176. SHIPPING — General Average—Deck Load. 














When adeck load of oil in barrels is jettisoned, an . 


under deck cargo of fish scrap is not liable for general 
average, though in such cases it is the custom to carry 
oil in barrels on deck, and the owner of the under deck 
cargo is chargeable with notice of such custom.—Prov- 
idence, etc. Co. v. Bradley, etc. Co., U. 8. D. C. (R. 1.), Feb. 
13, 1888; 33 Fed. Rep. 685. 

177. STENOGRAPHER — Statute. Construction of 
New Jersey statutes relative to the compensation of 
official stenographers.—Knight v. Ocean County, 8. C.N. 
J., June Term, 1887; 12 Atl. Rep. 625. 

178. STOCK—Killing—Double Damages. The fact 
that the affidavit and notice for killing stock, under the 
Iowa law, placed the value of the steer at $80, when the 
petition stated it to be $10, is immaterial, in the absence 
of bad faith, which may be putin issue by the plead- 
ings.— Valleau v. Chicago, etc. R. Co., 8. C. lowa, March 7, 
1888; 36 N. W. Rep. 760. 

179. TAXATION—Assessment. Construction of New 
Jersey stututes relative to the assessment of property 
for purposes of tuxution and the powers of the boards 

+ of assessors.—Sea Island City v. Board of Assessors, 8. C. 
N. J., Feb. 27, 1888; 12 Atl. Rep. 771. 

180. TAXATION—Filing Tax-roll. In an action to 
enforce a tax-title, it will be presumed that the tax-roll 
was duly filed with the clerk of the court.—G@wynn v. 
Richardson, 8. C. Miss., Feb. 13, 1888; 3 South. Rep. 579. 

181. TAXATION—Homestead. A homestead is, un- 
der Georgia law, liable to all taxes due from the head 
of the family.—Lamar v. Sheppard, 8. C. Ga., Feb. 24, 1888; 
58. E. Rep. 247. 

182. TAXATION — Owner — Execution. Execution 
was issued against real estate erroneously returned by 
one not the owner: Held, that the owner cannot have it 
declared not subject to taxation till he pays the proper 
taxes thereon.—State v. Hancock, 8. C. Ga., Feb. 24, 1888; 
58. E. Rep. 248. 

183. TAXATION — Statute. Construction of New 
Jersey statutes relative to taxation and applicable to 
Jersey City.—State v. City of Jersey City, 8. C. N. J., Feb. 
27, 1888; 12 Atl. Rep. 774. 

184. TOLL—Bridges—Contract. One who bought a 
toll bridge, constructed under act of Georgia of March 
5, 1856, must allow those bringing corn, cotton, etc., to 
murket to pass free, regurdless of the value of the 
articles carried.—Adams v. Fort Gaines, 8. C. Ga., Feb. 18, 
1888; 5S E. Rep. 241. 

185. TOLL ROaApDS—Extension Beyond Limits.——When 
atoll road is extended beyond its specified terminus, 
toll cannot be collected on such extension.— Pontiac, etc. 
R. Co. v. Hilton, 8. C. Mich., March 2, 1888; 36 N. W. Rep. 
739. 

186. TOWNSHIP—Statute — Selectmen. Construc- 
tion of Massachusetts statutes relating to townships 
and the selectmen thereof, with reference to the powers 
of the selectmen.—Littlefield v. Boston, etc. Co., 8. J.C. 
Mass., March 2, 1888; 5 N. Eng. Rep. 533; 15 N. E. Rep. 648. 



































187. TROVER—Pleading—Proof. In an action for 


, conversion, when the defense is a general denial, evi- 


dence showing the value of the property at the time of 
conversion is admissible.—Thew v. Miller, 8. C. Iowa, 
March 7, 1888; 36 N. W. Rep. 771. 

188. TrRusTs—Purchaser with Notice. When a de- 
cree has adjudged an exchange of lands void, a subse- 
quent grantee of the vendee with notice takes subject 
to the decree, and when part of the trust land has been 
taken by eminent domain and damages paid to the 
grantee, the land taken must stand charged with those 
damuges in favor of the true owners.—Robinson v. Cren- 
shaw, 8. C. App. Va., Jan. 19, 1888; 5 S. E. Rep. 222. 

189. VENDOR AND VENDEE—Substituted Contract. 
While a suit under a verbal contract for the sale of land 
was pending, the defendant, who had been in posses- 
sion four ten yeurs under the contract, took a deed 
therefor from the pluintiff, paying the original pur- 
chase price. Plaintiff then amended his pleadings, and 
asked for the interest for ten years: Held, that the deed 
was a full adjustment of the matter.—May v. Marrs, Ky. 
Ct. App., Feb. 21, 1888; 78. W. Rep. 250. 

190. WILL—Construction— Statute. Construction 
of New York statutes providing for the establishment 
and construction of wills and the settlement of the 
rights of all parties interested in the property.—Horton 
v. Cantwell, N. Y. Ct. App., Jan. 24, 1888; 15 N. E. Rep. 546. 

191. WILL—Contest—Attorney. An order appoint- 
ing an attorney to represent absent heirs in contesting 
a will, and a subsequent order allowing him a fee there- 
for, may be vacated by the court on its own motion or 
at the suggestion of any one.—JIn re Rety’s Estate, 8. C. 
Cal., March 16, 1888; 17 Pac. Rep. 65. 

192. WILL—Fraud — Concealment — Limitations. 
When a will has been fraudulently concealed by any 
person interested in its non-production, the statute bar 
ot twenty years for the probate of the will does not 
begin to run until the will is discovered.— Deake’s Appeal, 
8. J. C. Me., Jan. 17, 1888;5 N. E. Rep. 848; 12 Atl. Rep. 790. 

193. WILL—Lawful Issue—Fee-tail. The will de- 
vising lands to persons and their “lawful issue” creates 
a fee-tail, which, under the statute of 1855, is converted 
into a fee-simple.—Reinohi v. Shirk, 8. C. Penn., Feb. 27, 
1888; 12 Atl. Rep. 806. 

194. WILL—Subsequent Children. When a married 
woman bequeathes all her estate to her husband, and 
subsequently has children, such devise and bequest, 
under West Virginia law, take effect only in the event 
such children die unmarried and without issue,—Cun- 

ingham v. Cunningham, 8. C. App. W. Va., Jan. 28, 1888; 5 
8. E. Rep. 139. 

19. WILL—Surviving Brothers. Where a testator 
provides that, upon the death of his wife, certain prop- 
erty be divided among his surviving brothers, the word 
surviving refers to those living at the testator’s death. 
—Stone v. Lewis, 8. C. App. Va., Feb. 9, 1888; 5S. E. Rep. 
282. 

196. WILL —Testamentary Capacity — Evidence. 
Circumstances stated showing a want of testamentary 
Ccupucity in a testator which should suffice to defeat the 
establishment of his will.—Appeal of Ulmer, 8. C. Penn., 
Feb. 20, 1888; 12 Atl. Rep. 686. 

197. WILL—Trust—Distribution. Where a testator 
directed the income of his estate to be divided equally 
between his brother and sister, and at the death of 
either his or her children should receive one-half of the 
estate. The brother died childless, and the widow of 
the testator claimed his share: Held, that the distribu- 
tion should not tuke place until the death of the sister. 
—Appeal of Aubert, 8. C. Penn., Feb. 27, 1888; 12 Atl. Rep. 
810. 

198. WITNESS—Evidence—Opinion. A trial judge 
should not stop a witness about to testify merely be- 
cause he thinks the witness will swear to a falsehood. 
Where the time indicated in a question is too brief to 
be reckoned in minutes and seconds, it is admissible to 
receive an opinion as to whether a party had time to 
jump from a hand car.—Quinn v. New York, etc. Co.,8.C. 
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Err. Conn., February, 1888; 5 N. Eng. Rep. 685; 11 Atl. 
Rep. 97. 

196. WITNESS—Interest — Examination. When a 
witness states thut she has a claim against the plaintiff 
for services during his illness, consequent upon the ac- 
cident for which suit is brought, the defendant is not 
prejudiced by the exclusion of the question “whether 
she knew of any way of getting her pay except through 
this suit.”—Shannon v. Tama City, 8. C. Iowa, March 8, 
1888; 36 N. W. Rep. 776. 

200. WITNESS — Transactions with Deceased. A 
party suing an administrator for services rendered for 
the deceased cannot, under South Carolina law, testify 
that the account is correct.—Boyd v. Cauthen, 8S. C. 8S. 
Car., Feb. 11, 1888; 5 S. E. Rep. 170. 











QUERIES AND ANSWERS.* 





QuERY No. 24. 

The enabling act for Nebraska, passed by Congress 
April 19, 1864, describes the eastern boundary of the 
State as follows: ‘“'Thence down the middle of the 
channel of said Niobrara river and following the 
meandering thereof to its junction with the Missouri 
river, thence down the middle of the channel of said 
Missouri river and following the meanderings thereof 
to the place of beginning.”? Prior to the year 1877, a 
large tract of land, embracing several thousand acres, 
was included within the boundaries of the State of 
Iowa. This tract of land was joined to the State of 
Iowa by a very narrow isthmus, and the peninsula was 
Dounded on the north, west and south by the main 
ehannel of the Missouri river. During the year 1877, 
the Missouri river cut through and formed a new 
main channel across the narrow isthmus. Thus the 
land formerly on the east side of the main channel of 
the river, and witbin the jurisdiction of the State of 
Iowa, is now on the west side of the main channel of 
the Missouri river, and apparently within the bound- 
aries and jurisdiction of the State of Nebraska. Which 
State, Iowa or Nebraska, is now entitled to jurisdiction 
over the tract of land mentioned? Cite authorities. 
Are there not islands in the Mississippi river lying be- 
tween Iowa and Illinois, which have changed owner- 
ship (State jurisdiction) by reason of a change in the 
main channel of the Mississippi river? D. M. S. 

QuERY No. 25. 

A died intestaté leaving a personal estate amounting 
to $10,000. B, on the 30th day after A’s death, was 
duly appointed administrator. During the period 
which elapsed between the death and the appoint- 
ment, where was the title to the estate? Cite authori- 
ties. Ss. 

QUERIES ANSWERED. 
Query No. 22 (26 Cent. L. J. 407.] 

Under the law of Texus, murder of the first degree 
was punishable by death absolutely, on December 18, 
1878. On that date A committed a murder. On trial 
in 1885, he was convicted of murder of the first degree. 
The penal code of Texas permitted him to elect 
whether to be tried under the new lawortheold. He 
made no election, and the judge instructed the jury to 
assess the penalty under the new law, enacted subse- 
quent to the commission of the offense. The new law 
permitted the jury to assess the penalty either at death 
or at confinement in the penitentiary for life. The 
jury found the crime to be murder of the first degree, 
and assessed the penalty at imprisonment for life. 
There had been no change in the law defining murder 





or the degrees of murder. The constitution of the 
State provides that no ex post facto law or retroactive 
law shall be passed. Was the conviction and penalty 
unconstitutional, as regards the State constitution? 
Was it unconstitutional as regards the Federal con- 
stitution? Cite authorities. L. Y. 
Answer.—The provision regarding retroactive laws 
in the Texas constitution, does not apply to criminal 
laws. De Cordora v. City of Galveston, 4 Tex. 470. A 
law is ex post facto when, in relation to the offense or 
its consequences, it alters the situation of the accused 
to his disadvantage. A law which mollifies the rigor 
of the former law is not ex post facto. Kring v. Mis- 
souri, 107 U. S. 221. We think the conviction and 
penalty are constitutional. L. R. 








RECENT PUBLICATIONS. 





THE CONFLICT OF JUDICIAL DECISIONS. By William 
H. Bailev, LL.D., Counselor at Law, Author of 
“Onus Probandi and Preparation for Trial,’ ete. 
Baltimore: M. Curlander, Law Bookseller, Pub- 
lisher and Importer. 1838. 

The work before us is a new departure. It is not a 
treatise on the conflict of laws as would at first blush 
occur to the reader, nor does the writer enter at all 
into that well-worn field, the discrepancy and differ- 
entiation of the statute laws of the nation or of the 
several States. He points out systematically, which 
we believe no other writer has done, the varient and 
contradictory decisions of the courts of all the States 
upon questions growing out of the common law and 
forming an integral part of the judicial system of 
each. He shows the changes that have taken place in 
tbe course of time in the rulings of each court on 
points of importance, and the conflict between those 
rulings and the decisions of other States upon the 
same points. We think the work is one which will be 
of very great value to every practitioner, enabling him 
in the consideration of any mooted point to ascertain 
with great facility, not only what has been the line 
of decision in his own State, but those which, upon the 
same or cognate points, have been rendered in the 
highest courts of other States. As the author has 
very carefully indicated the cases which have been 
positively overruled, and those which have been 
doubted as well as those in which distinctions have 
been taken, the reader will be enabled to estimate 
fairly the value of authorities which may support or 
controvert any proposition of law which may arise in 
his practice. We think the work is of great practical 
value to the profession, and as such we recommend to 
our readers. 





JETSAM AND FLOTSAM. 





THE Way oF Ir.—‘‘Why did you strike the plaint- 
iff? ’? was asked of a prisoner in the police court the 
other day. , 

“Because he said I was no gentleman.” 

“Well, are you a gentleman? ” 

“T don’t suppose Lam, sir; but it made me mad to 
be told of it, all the same.” 
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